Awvard No. 156
UTU-T No. 651667
EL No. 6536

PUBIIC L.W BOARD NO. 364

RTIES TO DISPUTE:
Unitod Transportetion Union - T
Eric lackawanna Railwey Company

STATRMENT OF CIAIM:

"Claim of Susquchanna lst Subdivision Road Troinmen 4. C. Lisi for
time lost November 1 through 15, 1966, as identifiod on Form
30044 dated Octobor 31, 1966, and that the notction of discipline
be expunged from his personal record.”

FINDINGS:

Upon thc wholc record =nd 21l the cvidence, xftcr hooring, the Board finds
that the partics herein are Carrier and Erployce within the mecning of the Rail-
wy Lebor Act, cs amended, ond that this Boord is duly constituted by agrecment
under Public Law 89-456 ~nd has jurisdiction of the partics and subject mattor.

The discipline assesscd 2nd imposcd in this casc =nd the investigative
heering on the property were the rcsult of a report rcceived by the Assistant
Trainm.ster (Mr. E. G. Clancy) th~t the clzimant flagmen's troin was working
against the current of traffic in the vicinity of M.P. 222 wvitbhout propor flag
protcction, Mr. Cloncy was a Compony witness at the investigetion and so testi-
fiod. Undor cross-cxamination he admittcd, howevor, that ho "*¥* did not
vitncss the train run agninst the currcnt of traffic withcut fl=g protoction***"
~nd that the person who medc the report to him was not prcsent 2t the investiga-
tion.

The represcntative of the claimrnt (W. F. Murphy), who was cxatining Mr.
Claney, proptly cntorcd an objection brsod upon thc grounds that it wcs the
Carricr's obligation to have prcsent ny and all witnesscs who are known to have
any information whotsocver concerning am incident™, cnd that, in the acbsencc of
the person who mide the report, there could not be ¢ fair and impertial investi-
g2tion. Tho Carrier's prcsiding of ficer noted the objection but continued with
tho investigation.

In Awnrd No. 27 (involving o simil~r discipline case) the Board had this
to say: ,

"\ carricr is not obligntod to call as witnesscs ot cn investigation
or.ch nnd every criployoc whose prcsence is requcstcd by the Organi-
gation. Such witnesses may be unavailable for one rceson or another,
or their testimony may not be relevant or material to the subject
matter of the investigetion. Where, as here, however, thc witness
was a participant in the incident giving rise to the investigation
and was, thercfore, in a position to testify on matters material to
the subjcct matter thereof, it was a denial of due process to refuce
or fail to produce him as requested. (See First Division Awards
19910, 20094, 20466, 20906, among many othcrs,)"



In tho instant ccse, the unidentified person who mede the report to Mr.
Clancy was cloarly a matcrial witness whosc tostimony would have had a direct
beering upon thc crucial factual question of whether or not the claimant had
complied with the opcrating rulcs by providing proper flag protoction. It was,
therefore, prejudicial crror on the part of the Carricr not to have called him
as a witness as requested by the Organization.

AWARD: Claim sustained.

ORDER; Carrier is hereby ordered to makc effective Award No. 156 rcndered
by Public Law Board No. 364 on or before Fcbruary 28, 1974.

(L e o

William H. Coburn, Neutral

R. M, Crago, Exmployecs Member

Cleveland, Ohio
January 31, 1974.
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