
NATIONAL RAILROADADJUS'IXEHTBOARD
Award Number 24164

THIRD DIVISION Docket Number EW-23413

Joseph A. Sickles, Referee

(Brotherhood of Maintenance of Way tiployes
PARTIES To DISPUiX: (

(Chicago, Milwaukee, St. Paul and Pacific Railroad Company

STATEXEIVT OF CLAIM: "claim of the System Co!mnittee  of the Brotherhood that:

(1) The Carrier violated the Agreement when it assigned and
used S. Garcia instead of V. Cadenas to fill a vacancy as laborer at Chicago,
Illinois on January 1 and 2, 19'79 (System File &3/D-2303).

(2) Mr. V. Cadenas be allowed twenty-four (24) hours of pay at
his straight time rate because of the violation referred to in Part (1)
hereof."

OPINION OF BOARD: The Claimant was on a furlough status and was recalled to
service and worked on Dec&nber 29, 1978. 'hen he was

told to report for work on Sunday, December 31, 1978 he state&that he was
- unable to do so. The Carrier needed laborers'to perform snow removal work
on January 1 and 2, 1979 but'instead of bslling and assigning the Claimant
to such work the Csrder called and used junior laborers even though, ac-
cording to the Organization, the claimant was available to perform the work.

In the initial denial of the claim on the property the Carrier
stated that because the E3nploye elected not to report to work on December 31
that it did not consider that it was obligated to call the Claimant on
January 1 or 2. The Csrrier conchded that since the Claimant was instructed
to come to work on December 31 and was not told that he was laid off, "he
should have come to work each day until instructed not to do 80.~

Certain procedure1 questions have been raised concerning the
consistency of the claim however the Board is of the view that the portion
of the claim suhnitted to us in this proceeding is properly here for consid-
eration on the merits.

Although it is not totally clear from the handling of the dispute
on the property, it appears, from a review of the &rrier*s submission, that
certain employes who worked on December 31, 1978 were advised to report on
January 1 and January 2, 19979 and because a junior employe had "properly f-
protected his assignment" on December 31 he would have been advised to re-
port to work on January 1 and 2. Thus, the Carrier argues tMt it did not
have an obligation to call this &ploye on January 1 and 2.
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The Board notes that the record, as handled on the property, is
not a model of clarity as to the actual factual cticumstances. However,
we have noted that 6. pertinent rule shows that seniority must be considered

\;- ,;I in assigning work and certain Awards cited by the Organization have indicated
that(&ability to work on one daydocs not ne~eslwllJ ~qu8ti with ability
toworkon snbseqnentdays]

The record is silent as to any practice or procedure concerning
these employes regarding reporting to work in an automatic fashion and in
absen e

is -., that the Carrier had some obligation to advise the Employe that work was/ i:
of any compelUng evidence in that regard the Board is of the view

available on January 1 and 2 and cannot defend its actions mere
7

by
stating that the mploye failed to report to work on December 31.

As notedabove, this result is dictated solelybythe recordwe
have before us and may not be precedent to future disputer where there is
a different factual showing.

FINDINGS: The Third Division of the Adjustment Bard, upon the whole record
. and.all the evidence, finds and holds:

That the.~parties waivetl~oral hearing;

That the Carrier and the Euployes involved in this dispute are
respxtively Carrier and tiployes within the meaning of the r(ailuay Labor
Act, as approved June 21, 19&

That this Division of the Adjustment Ward has jurisdiction
over the disputeiwolved herein; and

That the Agreement was violated.
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Claim sustained.
IWKtONALRAlLROADAUUSTMENTBOARD
By Order of ThPrd Division
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ATTEST: Acting Executive Secretary

National Railroad Adjustment Board ._._

Dated at Chicago, Illinois, this 15th day of FebruWy 1983.


