NATIONAL RAILROAD ADJUSTMENT BOARD
Awar d Number 24146
THIRD D VI S| ON Docket Number TD-23839

Josef P. Sirefman, Ref eree

(American Train Di spatchers Association
PARTIES TO DISPUIE: g
Seaboard Coast Line Railroad Conpany

STATEMENT O F CLAIM: Claim Of the American TrainDi spatchers that:

(8) The Seaboard Coast Li Ne Railroad Company violated t he seniority
rights of train dispatcher R R Mller, inrefusing to permit himto protect his
regul arly assignedposition begi nni ng July 1, 1979, notwithstanding early notice
by mc. MIler of his intentionto return to work July 1, 1979.

(b) The Carrier shall now be required to pay elaimant train di spatcher
Miller for each dsy withheld fromhis assignments: July 1, 2, 3, 4, 5, 8, 9, 10,
11, 12, 15, 16, 17,18,and19,1979,

OPINION OF BOARD: Claimant R R M|l er, Assistant chief Dispatcher on the
12:00 P.M to 8:00 AM shift, was out sick effective
December 8, 1978, On Jume 1/. 1979 he notified the Chief TrainDi spatcher that
he would return to duty on July 1lst, 1979 With his per. 681 physicisn's approval.
On June 20, 1979 t he Carrier's doctor requested further informstion from t he
hospi tal where Claimsnt had been ,patient during his absence, and set the
Carrier's NMedi 81 examination Of Claimant for July 18th, An earlier examination
date was requested by the Organization atthe end of Jume, but the Carrier
continued to adhere to July 18th. On June 28th the Carrier received the hospital
records which apparently were not fully up to date, and on July 18th Claimant
was examined andrestored to service ;f ew days later on condition that Claimant
"furni sh followup report from per son8l physician in t wo months",

The Organization contends t hat the Carrier was gi ven 1% days notice
of Claimant's desire to return to work but waited too long to hold the nedic81
examination. |t therefore elaims 15 days pay from July 1st through July 19th,
1979 when Claimant shoul d have worked. The Carrier assertsthat t he claimed cause
of the illness, Blepharospssmor spasm of the eyelids, did not warrant such along
absence, and that the request for further medical documentation was justified.
That by the end of June, 1979 the updated records haed stil| no€ arrived, n.had
they arrived by July 18th when t he Carrier, t0 expedite matters, nonet hel ess went
ahead with its own medical exemination.

I't breaks no new ground to hold that when an enpl oye has been out of
service for an extended illness the Carrier has 8 right to have the employe submt
to 8 full medical examination and to supply the Carrier with full medical records,
and that is not in dispute here. Wat is in dispute i s whether the time for
that exam nation was reasonably set. As the matter of the timng of-the examination



Award Number 24146 Page 2
Docket MNumber D- 23839

in these cases i S N0t one Of novel impression, numerous awards have been cited
by both psrties, and t hese awards have been carefully reviewed., However,t he
starting point, asReferee J. Sickles observed i n Award 20344 i S "that each
individual circumstance must be consi dered upon itsown individw nerits.”

The Carrier's doctor may hove been fully justified in feeling that there
was something NOr e thanBlepharospasm inmvolved i N Cl ai nAnt' S gbgence andt hat
full er documentation wiosindicated. Nevertheless, there is nothing in the record
t 0 indicate that the July 18th dot e wasnecessarily Set t 0 accommodate that need.
| ndeed, the July 18th nedi cs1 examination washel d without the benefit of all
of the updated medical records, andwascharacterizedby the Carrier to the
effect that its Doctor had "t 0 thoroughly i ntervi ew and examine" Claimant,

Thus the Doctor's July 18th evaluation did not rely upon anyupdated medical
documentation, but upon the informationavailable Cm June 28t h plus hi S owm

ext ensi veexamination., Put another way, | f the updated documentation wisnot
needed to conduct the examination on July 18th, it coul d alse hsve been conduct ed
any time sfter the partial i nfornati on was available t 0 t he Carrier On June 28t h.

Ther ef or e t he question becomes whet her it wasreasonable for the
examination t 0 have been Schedul ed sfter the June 28t h arrival of the information
but sometime bef ore the actual examination on July 18th. The Qg-81 thrust of
words i s that five days sfter request i S sreasonable time f or hol di ng such
examination, i N thi S case measuredfrom t he arrival of the report om June 28th.
Thus Claimant should be compensated for all tinme | ost from the sixth day sfter
June 28th, 1979 t hr ough Jul y 19th, 1979,

FI NDI NGS: The Third Division of t he AdjustmentBoard, upon the whole recor d and

all the evidence, finds andhol ds:

That the parties waived oral hearing;

Thst the Csrrier and the Employes I nvolved in this dispute are
respectively Csrrier and Enpl oyee within the meaning of the Railway Labor Act,
asapproved June 21, 1934;

_ _ That this Division of the Adjustment Boardhas jurisdiction over the
di spute involved herein; and

Thatt he Agreement WS violated. o

A WA RD

Claim sustained i N accordance Wit h t he Opinion.
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NATTONAL RATLROAD ADJUSTMENT BOARD
By Order of Third Division

Attest:  Acting Executive Secretory
National Raflroed Adj ust ment Board

Dated St Chicago, |||inois, this 27th day of January 1983.



