NATTONAL RATLROAD ADJUSTMENT BOARD
Awar d Nunber 23427
THIRD DI VI SI ON Docket Number CL-23451

A Robert Lowy, Referee

Brot herhood of Railway, Airline and Steanship Cerks,
Frei ght Handl ers, Express and Station Employes

%
PARTIES TO DISPUTE: (
(The Denver snd Rio Grande Western Railroad Company

STATEMENT OF CLAIM O ai mof the SystemCommittee of the Brotherhood
(GL-9322)t hat :

~ (1) carrier acted in an unreasonabl e manner when it di sm ssed
M. David P. King fromits service effective March 6, 1979, as a result
of an investigation held on Mareh 5, 1979.

. (2) Carrier shall now be required to restore M. King to
service wth all rights and privileges uninpaired and conpensate him

for aél time | ost beginning February 27, 1979, and continuing until cor-
rected.

OPINION OF BOARD:  This discipline case contains serious procedural defects
which will be the basis of the decision and for this reason
we will not burden the record with a discussion of the nerits.

. Carrier officer, M, J. F. McCaffery,Material Minager, filed charges
against the Claimant, M. David P. King, for being unfit for duty. An investi-
gation was held on Marech 5, 1979, copy of the transcript was made a part of the
record.

The charging officer, McCaffery, appeared as a witness in the investi-
gati on testifying agai nst the G ai mant. This same of ficer, McCaffery, made t he
ecision dismssing the claimnt fromhis enployment with the Carrier. This
sane of ficer, MeCaffery,nmade the decision on the first level of appeal, re-
affirmng his earlier decision, dismssing the Caimant.

This is a flagrant abuse of "due process".

W are not dealing with a novice. This Carrier has a long history
of conducting itself inthe labor-management arena with maturity and consi derabl e
expertize inthis field. For this reason It cannot be excused for failure to
guard against any abridgement of any of the procedural rights witten into the
col | ectivepargainingagreenent. e Carrier has within rts hands the basic
machinery of the judicial process upon the property. Consequently, it must bend
over backwards at every stage to give the accused every opportunity to defend
hi msel f against charges which can cost himhis job and considerable noney. See
Third Division Award 17511.
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while the discipline rule of the agreenent, Rule 24, does not
contain the words "fair and inpartial”, the term"investigation", which is
in the rule, has long been recognized in the industry as neaning a "fair
and impartial hearing” with the ri ?ht to representation and full opportu-
nity to defend. It i's inconceivable that accuser-w tness MeCaffery coul d
possibly be "impartial® when making hi s deci si on based on his own testinony!
The seme reasoni ng applies to the first | evel of appeal deci sion. McCaffery
nmerely confirmed his earlier judgment whi ch was based at |east in part on
his own testimony: Again, it is inconeeivable that this Carrier, so well
experienced in this sensitive Iabor-nana%ement arena, woul d permit an al -
| eged due process procedure that would allow a single officer to be the
"accuser", "witness", "judge" and, totop It off, the "appellate court"}

The right of appeal ie neither technical nor mechanical. It is
an inportant and neaningful right that is not to be regarded |ightly or ig-
nored. The obvious purpose of the appeal s nachi nerK is to provide O ai mant
with independent consideration of his appeal at eac ap?el_late level . See
Four t VI SI on Award 2642, In this case the appeals officer, McCaffery,
could not be considered inpartial or independent.

Thi's overwhel mng evidence proves that Carrier violated the basic
f#ndalnent al rights of dalmant to due process. This Board must Sustain
the claim

FINDINCS: The Third Division of the Adjustnment Board, upon the whole record
and all the evidence, finds and hol ds:

That t he parties waivedor al hearing;

That the Carrier and the Enployee involved in this dispute
are respectively Carrier and Bmployes Wi thin the meaning of the Railway
Labor Act, as approved Jume 21, 1934;

That this Division of the Adjustment Board has jurisdiction over
the dispute involved herein;, and - T

That the Agreement was viol ated., / S
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NATIONAL RAILROAD ADJUSTMENT BOARD

zwﬂ ; By Order of Third Division

“Executive Secretary

ATTEST:

Dated at Chicago, Illinois, this 3rd day of Novenber 198,



LABOR MEMBER S ANSWER
TO
CARRI ER MEMBERS' DI SSENT
T0
AWARD 23427, DOCKET CL- 23451
(REFEREE LOWRY)

The Dissenters conplain that, "In this case the Mjority
not only threw out the baby with the bath water, but also the
tub, soap and toys."

It is evident, however, that the Dissenters were not
deprived of all of their "toys" for they have spent sone ten
pages "toying with words" in order to say that they disagree
with the Award.

Dissenters cite sone fifteen Referees as though all of
t hem woul d oppose the findings and conclusions reached in
Anard 23427.

Neverthel ess, Award 23427 speaks for itself and the on-
ly "error"” therein was a typographical 17511 rather than 17311.
However, the "teaching" of both Awards 17311 and 23427 is that

Carriers nust afford a fair, not an unfair, hearing.

|f that lesson is lost because of the Dissenters' views
then neither the Carrier nor this Board have been well| served.

The Award is correct, the Carriers' case, presented
again in it's best light by the Dissenters, could not, and
did not, overcone the Enployes' case.

The Award is correct, and the Dissent does not detract

therefrom but only offers to cause mschief: | am confident



that a majority of the fifteen Referees cited by the Dissent-
ers would al so have found the actions of Carrier in this case

so repugnant that they, too, would have sustained the Caim

Third D vision -« NRAB
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. DISSENT OF CARRI ER MEMBERS
TO

AWARD 23427, (DOCKET CL-23451)

Dissent to this decision is required not only because of the
sel f-serving homile that is being passed Of f as reasoned judgment, but
al so because of the facts conpletely ignored by the Majority 4m reaching
this myopic m shmash

This was an "under the Influence" case in which the C ai mant
hinself admitted the rule violation, and this was substantiated by cor-
roboratingWwi t nesses.

TESTIMONY OF AGENT CAPPS:

"Q. Did you ask himif he had been using i ntoxicants?
“A. Yes.

What was hi s response?

He replied that he had had a couple of drinks at noon
| believe. He said he had a couple of vo*s and Seven
at a tavernwhere he had gone to cash his check."”

"Q. Wen you vere in the autonobile in close quarters en route
to the hospital, did you bave further occasion to detect
the smell of intoxicants?

“A. Yes.*® '

TESTIMONY OF AGENT BURRIS:

"Q. During the interview with M. King, was it obviousto you
that he was in an unfit condition to properly perform his
duties? .

"A. He was.

*'Q. Coul d you detect the odor of intoxicants on his person?
"A. Yes sir. "

"Q. Ws M. King asked if he had been using intoxicants or
dri nking?
“A. Yes, he was."
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"Q. Andwhat was hi6 response?
"A. He stated that he had two drinks during lunch whenhe vent
upto cash his paycheck. "

“Q M it appear to you that he had had considerably more than
two drinks?
“A. He appeared to me that ha vas intoxicated, yea.”

TESTI MONY OF CLAIMANT:

“Q Were you using intoxicants during your tour of duty?
“A. Yes, | was,"”

"Q. Do you feel th& you were in conpliance with this rule on
February 267

“A- No, | guess not since | did have a few drinks anddidtake
the medication? (Emphasis added)

It has long been held by this Boara that adm ssions of wrongdoing

substanti ates the violati on.

Third Divisicen Award 8423 - Lynch:

“Claimant, by his own adm ssion at the investigation, as
reflected by the above quotations fromthe transcript, con-
cedes his own guilt in violating Rule 807, upon which Carrier
predicated its disciplinary action....”

Thi rd Division Awar d 9033 ~ Hor nbeck:

“Suffice to sey, that by Mr. Benmton's plea ofguilty he admtted
all of the material elements ofthe charge against him Even

if the Carrier had failed in its proof, which is not the fact,
the plea of quilty renoved the necessity of proof of. the charge
that M. Benton had violated a safety rule of the Carrier in the
particulars alleged. " (Enphasis added)

Thi rd Division Award 14700 - Rohnan:

“In view of the Caimant’s own adm ssions at the investigation,
this Board voul d be usurping its powers were It to substitute
its judgment for that of the Carrier. Innumerable awards of
this Board have enunciated the controlling principles in dis«
cipllne cases ."
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Third Division Awar d 18903 - Ritter:

"It 1s the further opinion of this Board €hat Carrier had
no alternative than to assess punishment in this instance,
if for no other reason, the adm ssions ofthe named C ainmants.”

ThirdDivision Award 21962 - Scearce:

"It i s apparent fromthe testimony ofrecord, includi ng Claime
ants' own adm ssi ons and t he uncontroverted t estinony of

_Carrier's witnesses, that tkere i S substantial. evidence to
support t he charges. Tke diseipline adm ni stered by Carriexr
is conmmensurate with the gravity of the proven offenses and
we will not substitute our judgnent for that of the Carrier."

Thi rd Division Award 22564 .. Scear ce:

"Phe testinony in the hearing record, including claimnt's
own testinony, clearly establishes that, by his actions
and/or |ack of action, he was primarily responsible for
the machipe 'run-away' and resultant collision."

Second DivisionAward 8069 -~ Cushman:

"At the lnpvestigation the Claimant testified and admtted
thet he had placed 20 rolls of masking tape whick was tke
property of AMIRAK $n his aut onobile with the intention of
using it to tape a car that he was going to paint."

Cearly, Gaimant's guilt was established on the record. However,
such matters of record are not to be considered pertinent or even werthy of
note when one hasenbarked on an evangelical m ssion.

The Maj ority contends that this case involved a "flagrant abuse
of "due process'". Yet the Majoxrity concedes and does agrée at Page 1 of

the Avard that "the procedural rights written imto the collective bargaining .

agreenent” is the source of Clainmant's allowance of "due process"; not some

feeling of equity or perceived judicial extitlement,
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Third M/i si on Award 5i0Lk - Parker:

"one of the purposes responsible fort he enactzentoft he
Railway Labor Act was to provide a sinple and inexpensive
nethod for the di sposition of disputes between Carriers and
Employes, i ncl udi ng t hose similar to the one here I nvol ved.
Forthat reason it has, come t0 be gemerally recogni zed that

in the conduct of the hearings and investigations neit her
technical nor legalistic roles of evidence are binding and we
have repeatedly held, that where - as here - the contract does
not specify the type of evidence that can be submtted at such
hearings or investigations, statements of W tnesses with refer-
ences to the facts pertinent to the dispute, even though un-
verified, are conpetent and therefore propexrly received as evi-
dence  {See Awardas Nos. 1989, 2746, 2770, 2772, 3983, 4142,
‘4354 and 4251)."

* * * * #

"he guarantee of due process found ia the 5th Amendment, and

In the 14th Amendment, to the Federal Constitution, is intended
to protect the individual against arbitrary exercise of govern=-
mental power and does not apply to actions between individuals
‘or add anything to the rights of one citizen as against another
(see 16 C. J.S. 1149 Sec. 568; 12 Am Jur. 259 See. 56T; Davidwo
v, Lachman Bros, Imv. Co., 76 Fed. 2d. 186)."

Thi rd Division Award 22427 - Scearce:

"W are well aware that it is not within the province ofthe
Board to consider questions of equity; we are equally aware
that uestions Of 'due process® are not voroperly before us.
We are oblined to ook to the provisions of the Agreewent and
to the record of the case at hand and will not do otherw se
here. Wile we may have some reservations over the events

| eadi ng to this poimt, we find no basis under the Agreenent to
affirm t he Claima herein." (Enphasis added)

Third Division Avard 22224 - Idpson:

"™he Uni on has strongly obj ected to the search of the auto-
mobi | e Involved, to the taking of pictures of the Claimant
without his consent, and to the seizure of the bottles des-
cribed above, on the basis that constitutional and ot her
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"basic rights were thereby violated. Asimlar argunent.

was addressed i n Award No. 5104, Docket Number ©M-4929,

by a Third Division Board, with Jay S. Parker as Referee.
The Board in the above case observed that 'the guarantee

of due process found in the 5th Arendnent, and in the 14th
Anendment to the Federal Constitution, is intended to pro-
tect the individual against arbitrary exercise of govern-
mental power and does not apply to actions between individu-
als or add anything to the rights of one citizen against
anot her (citations provided)."

Third bivision Award 22128 - Wl | ace:

"Careful review of the entire record in this case convinces
this Board that Caimant has received all the due process
rights to which he is entitled under the Rul es Agreenment. "
Enphast s added) .

Fourth Division Award 3490 - McBrearty:

"Any rights which an enpl oyee has during a discipline investi-
gation flow not fromthe Constitution, but solely fromthe
col l ective bargaining agreement negotiated Under the Railway
Labor Act. This has been firmy established by both courts
oflaw and this Board. [See Cark v. S.C. L., 332 F. Supp 380,
381 (N.D. Ca. 1970); Edwards v. st.L-S.F., 361 F 2d 94¢, 953
(7th Gr. 1966); Third Division Award 15676; Second Division
Awar ds 6963, 6381, and 18211."

The Majority asserts that the Carrier:

" . ..must bend over backwards at every stage to give the
accused every opportunity to defend hinself against charges..."

This dictum iS in error on at least two counts. First, thereis
no contractual requirement that carrier bend over backwards. The Carrier's
responsibility $e to apprise the Individual of the asserted charges so that
he can prepsre a defense and to provide the individual an opportunity as pre-

scribed in the contract to rebut and to submt evidence that the contentions

and assertions made in the notice of charges are in error or that there are
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other causes responsible. In this industry it is | ncunbent on a1
parties to subnit sll facts and evidence into the hearing record because
it i1s that record on which the finding of guilt is made, and it 4is on that
record that the appeal of the discipline assessed is progressed.

Second, “every stage” of appeals reviews the record that is made.
It 18 not an opportunity to re-try the matter de novo, but a review of the
facts established and whether the discipline assessed was commensurate wth

the establ|shed violation. That |Is the contractually established appeal

fgrocesshin diseiplinary Majority's this industry. c t u m
| acks contractual support.

Thi rd Dvistion Awar d 16678 - Perelgon:

“W find nothing In the Agreement Involved In this dispute
that prescribes who shall prefer charges, conduct investiga-
t4one and/ or render decisions; there is no rule which speci-
fically states that the officer conducting the hearing nust
render the decision or assess the discipline. See Awards
15714, 14021, 13383, among nany ot hers.

“Further, the record In this dispute indicates that the §§¥-
cedure followed 4s the established practice for the handling
of discipline cases on this Carrier.

“The fact that the Superintendent rendered the decision did not
preclude his acting as the appeals officer. See Award 15714,

"with reference to point two, this Board has hel d on any nunber
of occasi ons that our funetion In discipline cases is not to
substitute our judgment for that ofthe Carrier or to decide
the matter inaccord with what we mght or mght not have done
had It been ours In the first inetance t 0 determine. \\ do pass
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“upon the question whether, without weighing It, thera 1S some

substantial evidence In the record to sustain a finding of

guilty. Once that question is decided In the affirmative the

penalty Inposed for the violation I's a matter vhlich rests in

the sound discretion of the Carrier and we are not warranted

in disturbing the penalty Inposed unless we can say that it

clearly appears fromthe record that the action of the Carrier

with respect thereto was so unjust, unreasonable or arbitrary

as to constitute an abuse of discretion.Whether or not the

penal ty inposed ie justified depends upon many factors and the

circunmstances In each case. In order for this Board to over-

rule, reverse, set aside or reduce the penalty inposed, it is

I ncumbent upon the Caimants to showthat the Carrier in

assessing the penal ty was vindictive, arbitrary or malicious."

Finally, the Majority's reference to Third Division Award 17511
la totally msplaced. Thet case | nvol ved a c¢laim filed, after an agreed-upon
settlenent, vith this Board that the Carrier’s actfon was Improper. The claim
was dismssed for failure to handle the matter inthe usual manner on the
property. There |a no relevance ofthis Award to this case at all
The one fact tenaciously relied uponby the Mngbrity here is the

participation of M. MeCafteryin a nunber of steps In the contractual dis-
ciplineryprocess. No objection was made to the fact that M. McCaffery
| ssued the charges, testified at the hearing and assessed the discipline.
McCaffery'stestinmony consisted In sinply relating vhat Agents Burris and
Capps had found In their Investigation and to which they testified at the
hearing. MeCaffery'stestimony was sinply corrobatory. Caimant’s adm ssion
and the direct testimony of Agents Bwrris and Capps was the substantia
evidence entered Into the record concerning the charge of being "under the
influence". It is a gross presunption, absent any evidence, to concl ude t hat
McCafferyi nproper|y executed any duty. The Enployees’ whole argunent has
beenthat Carrier’s action was a per se violation of due process. That argument

was never substantiated vlth evidence.
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Third Division Award 20194 - Bergman:

®We have exam ned the record and donot find any statement
made in the handling on the property that the degision made
and penalty i nmeed vas imoroper because it was nade by a
supervisor whovas a witness, |t cannot now be raised for.
the first time, Award 17424, 19746,199T7 and Awardscited
therein,"

Further, there nust be sonme evidence as opposed to suspicion or
conj ecture to support such an al | egati on.

Second Division Anard 8367- W | dman: .

“Thie Board has read and considered at |ength the numerous
(and sometimes conflicting) decisions dl scusslng the problem
oft hat point at which the multiplicity of roles played by a
hearing officer In a discipline or discharge case becones
rejudicial to the interests of a claimant and precludes a
air,, just and adequate hearing. Wsely, we think, a clear
majority of these cases, |n assessing whether minimally edequate
due process was present or not, ook for a tangible and specific
relatingid bet ween t he multiplicity Of roles plaved by the
hearing of ficer and any prejudicial impediment {0 Cleimant's
defensewhi ch did. in fact, or probably did in fact. ggewe W
find no such' cause and effect relationship in this case between
the multiplieity of rol e6 played here by the Hearing O ficer and
any significant denial of due procesatO Claimant.

“I'n short, It is not at all a that the ev -

cord inthis case With regard to anvmaterial |ssue would be any
different than it is had the Hearing Officer played fewer and/or
different roles in thehandl i ng and processing of this case..

"Potentially, the nost serious role conflict occurs, of course, when
ahearing officer gives testimony at the very hearing he conducts
(and, posaibly, .ultimately | udges on appeal ). Wil e the Hearing
Oficer In this instance did make some assertionswhich relate to
the case and whi ch do appear on the record, they are eanly occasi onal
and rel atively uninportant, and are not, in our judgment, signifi-
cantly material 4n nature. Weconcludethat this 'testimony' by

t he Hearing Officerwas not procedurally fatal to the cause ofa
fair hearing ford ai nant and was not prejudicial t0 Claimant. I n
sum we are of the opinion that Claimant did, In fact, receive an
adequately fair and just hearing."
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Second Division Award 8219 - Lar ney:

"We firstturnmour attention to the procedural point as to whether
or not Caimant was afforded a fair and inpartial investigation.

I n addressing such procedural objections as those raised In the
instant case, we have in numerous cases over the years reached
our decisions on the case by case basis by applying the following
general formila:

"'That where there exists an objection regarding the

mix

of roles performed by a Carrier officer in con-

nection with the charge against Caimnt, the result-

ing
t he

investigation, the inposition of discipline, and
appeal process, such mix of roles nust be bal anced

agai nst the tenets consistent with fair pray and due
process. These tenets Include: that clainmant be pro-
perly and timely notified of the charge against him
and the date, time and place of the investigation;

t hat

claimant be well represented; that claimnt be

allowad any w tnesses of hi 8 ewn choosing; that claim-

and

be given every opportunity to present any and all

testinony believed to be relevant to the situation; that
both the claimnt and his representative be allowed to
cross-examne all witnesses; and that at the concl usion
of the i nvestigation the clainmant and his representative
be afforded the opportunity to express any exceptions they
mght have to the manner in which the hearing had been
conduct ed.

"Upon a thorough review of the record and a careful weighing of the
aﬁ)eged procedural defects against Caimant's having been afforded
due process at theinvestigation, we conclude Claimant did in fact
receive a fair and impartial hearing." (Emphasis added)

Note :

Awar d 1730%;

Second Division Awards Ti96, 8103, 8537; First Division
Third Division Award 21241, and Fourth Division Award 3770.
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In Third Division Award 10547 - Daly - we stated:

"Although the Claimant's guilt is not an issue in this case .
the fact that the Caimant 4s undeniably guilty is an im-
portant CONSIderation (n our dellberatlons.

"Phis |atter fact brin gs up an usual and interesting poinf.
Ifthe Claimant was admttedl y guilty - a second "fair and
inpartial hearing as prescribed by Rule 22(c) coul d have
no different result fromthel NVeStigation. Therefore, Since
a second such hearing coul d have resulted only 1 n the sane
conclusions, one mght ask whai difference does IT make
whether the appeal hearing compliedwith the Tetter and the
spirit Of (he | aw.

"There |'s, however,a far broader implication involved. A
guilty party - no matter how often heard inpartially - will
remain guilty. The outcome of guilt is guilt, but, it is a
bi g BUT - the innocent party vho has possibly not been vin-
dicated by thefirst investigation - has the opportun|ty pro-
vided by Rule 22(c) to prove that innocence in a 'fair and
i npartial hear|ng and thus, receive his just deserts.

(Ewphasisours).’
In this case the Majority not only threw out the baby with the bath

water, but also the tub, soap and toys. The expectation was a reasoned and
supposedl y well informed review of the record. What was provided was even-

gel I cism

We di ssent.

F.M w7

Lefkow




