NATIONAL RAILROAD ADJUSTMENT BQARD

Awar d Nunber 23007
THRD DVISION Docket Number MW-23137

Paul C. Carter, Referee

Br ot her hood of Maintenance of \\y Employes
PARTIES TO DI SPUTE: (( Y ~

(St. Loui s Southwestern Railway Conpany

STATEMENT OF CLAIM: "Cl ai mof the SystemcCommittee Of the Brotherhood that:

_ (1) The dismssal of Wlder Hel ﬁer V. R, Davis, Jr. for alleged
violation of Males ™' and *M 243" was wi thout just and sufficient cause and
on the basi s of unproven charges (SystemFile Mi-79=3=CB).

(2) Gaimant V. R, Davis, Jr. shall be returned to service with pay
for all time |0St and with seniority, vacation and all other rights uninpaired.”

COPI NI ONOFBOABD: Cl ai mant, who had been enployed by the Carrier approximtely
one year and five nonths, was working as a wel der hel per.

On Novenber 22, 1978, he was driving a truck that was involved in a collision

witha Conpany bus. He was di smissed fromservice on that date, He request ed

a hearing and on Novenber 27, 1978, the Division Engineer wrote him

"Reference to your undated |etter received in this office
Novenber 27, 1978, requesting a fair and inpartial hearing
accomt Of your di smssal fromthe enpl oyment of the St. Louis
Sout hwest ern Rai | way Conpany November 22, 1978.

"For your violations of that partof the Rules and Regu-
lations f Or the govermmentOf Maintemance Of My and Engi neering
Depart ment Employes Of the St. Loui S Southwestern Rai | way Conpany
as quoted bel ow, you were di sm ssed from t he service Of the St.
Louis Southwestern Railway Conpany.

"Rule M ' Carel essness by employes Wi |l not be con-
doned and they must exercise care to avoid
injury to thenselves or others'

"rRule H243. 'No notor vehicle is to be set in notion
until it i S known that the way i S Cl ear.
Care mast be exercised in parking and
driving, either on or off the right-of-way,
to avoi d damage t0 equi pnent or injury to
occupants' . . .
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"At yourrequest, you are granted a fair and inpartial
hearing to be held in the Division Engineer's Ofice, Pine
Bluff, Arkansas at 10:00 A M Thursday, Novenber 30, 1978
You may have representative and W tness of your choice to
assi st you at the hearing."

. The hearing was conducted as schedul ed, and on Decenmber 6, 1978,
claimant's dismssal was affirmed. A copy of the transcript of the hearing
has been made a part of the record

The Board has carefullz reviewed the transcript of the hearing and
finds that none of claimantfs substantive procedural rights was violate
Wil e there were some conflicts in the testimony given at the hearing, it iS
not the function of this Board to weigh evidence, attenpt to resolve conflicts
therein, or to pass upon the credibility of wtnesses. Such functions are
reserved to the hearing officer.
Based upon our careful consideration of the entire record, the Board
concludes that discipline was warranted; however, permanent dismssal was

O excessive. Ve will award that claiment be restored to service with seniority
and other rights uninpaired, but without pay for tine lost while out of the
servi ce.

FINDINGS: The Third Division of the Adjustnent Board, upon the whole record and
all the evidence, finds and hol ds:

That the parties waived oxal hearing;

That the Carrierand the Employes involved in this dispute are
respectively Carrier and Employes W thin the neaning of the Railway Labor Act,
as approved June 21, 1934,

, ~ That this Division of the Adjustment Board has jurisdiction over the
di spute involved herein; and

That the discipline inposed was excessive.
AWARD

Cl ai msust ai ned im accordance with Qpi ni on and Findings.

}
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NATIONAL RATLROAD ADJUSTMENT BOARD
By Order of Third Division

AT EST _@M—
ecuti-ve Secretar y

Dated at Chicago, Illinois, this 17th day of October 1980.



