NATIONAL RAI LROAD ADJUSTMVENT BOARD
Award Nunber 22760

THRD DI VISION Docket Nunber ¢I~-22820

Martin F. Scheinman, Referee

(Brot herhood of Railway, Airline and
( Steanship Cerks, Freight Handlers,
Express and Station Employes

(
PARTIES TO DISPUTE: (
(M ssouri - Kansas- Texas Railroad Conmpany

STATEMENT OF CLAIM: Caimof the System Conmittee of the Brotherhood
(G.-8780) that:

(1) Carrier violated the Rules Agreement between the parties,
including but not linmted to Rule 60 of DP=-451 when on January 29, 1978
it required M. B. A Bailey, Cerk, Eureka Yard, Houston, Texas, while
working Chief Cotton Clerk Position No. 4957 to suspend service on that
position and perform duties assigned to the higher rated Position of
Joi nt Demurrage O erk No. 10074.

(2) Carrier shall conpensate M. Bailey the difference in
pay between that of Chief Cotton Oerk Position No. 4957 to Joint
Demurrage C erk Position No. 10074 for January 29, 1978.

OPI NLON_OF BOARD: B, A Bailey, Oerk, was the regular assigned
occupant of the Swing "A" Position at the Eureka
Yard in Houston, Texas. On Sunday, January 29, 1978, d ai mant was
assigned to Chief Cotton Cerk Position No. 4957, hours from8:00 A M
to 4:45 P.M Claimant was directed to prepare and mail Constructive
Pl acement Notices on carloads of wheat and sorghum held in Carrier's
Yard. It is undisputed that Claimant performed these duties on
January 29, 1978.

The Organization claims that Constructive Placenment Notices
work is regularly performed by the occupants of the Demurrage C erk
Positions No. 10074 and 10075. They work Monday through Friday.

It insists that the duties of Position No. 4957 do not include pre-
paring or handling Constructive Placement Notices. The Organization
contends that Claimant was required to suspend service on Position

No. 4957 and performduties regularly assigned to the Demurrage C erks.
It asks that O ainmant be conpensated at the higher Demurrage O erk
rate for January 29, 1978.
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Carrier argues that it has not violated the Agreenent.
Carrier claimthat the duties in issue are not exclusively assigned
t o Demrrage Clerks. It asserts that Constructive Placement of grain
cars has consistently been perfornmed by other clerical positions
when Positions No. 10074 and 10075 hawe not been on duty. Carrier
al so contends that constructive placement is a duty incidental and
part of Claimant's bulletined assignment.

Carrier introduced no evidence whatsoever to support its
assertion that other clerks had customarily perforned constructive
pl acement. That is, Carrier failed to furnish any evidence to
Indicate that other clerks performthe disputed work when Positions
No. 10074 and 10075 are not om duty. Carrier's contention as to the
practice with regard to constructive placement nust be rejected.

Carrier argued that the General Description of Duties for
Swing "A" position permts "mscellaneous duties as assigned.”
Inits view, constructive placements are part of the bulletined
assignment.  The Organization responds with the Bulletin for Position
No. 4957, Chief Cotton Cerk, insisting that there is no mention of
handl i ng Constructive Placement Notices.

Even assumng that the constructive placement assignment
Is not part of the duties of Position No. 4957 as is asserted by the
Organi zation, this does not necessarily warrant paying, under Rule 60,
the hi gher Demurrage Cerk rate. Rule 60 states:

Employes tenporarily or permanently assigned to higher
rated positions shall receive the higher rate while
occupyi ng such positions for four (4) hours or |ess;

if held on such position in excess of four (4) hours,
employes Wi || receive a minimim of eight (8) hours

at the higher rate. Employes tenporarily assigned

to [ower rated positions shall not have their rates
reduced.

It is not essential for an employe to performall duties and
responsi bilities of a higher rated position to qualify for conpensation
at the higher rate. Neither nmust the employe assume all the work
involved. See Awards 16461, 14681, 12088, 11981, 9842, 6965, 4669
However, we conclude that Rule 60 contenpl ates that there be substanti al
fulfillment of the position or work in .order to collect the higher rate
of pay. See Awards 20478, 16828, 16536, 15629, 14490, 10912. That is,
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the burden of proof lies with Clainmant to show that he substantially
fulfilled the Demrrage Cerk duties on January 29, 1978. The record
is silent as to the amountof tinme spent doing constxuctive placements
on January 29, 1978. Moreover, no evidence was introduced to indicate
the extent to which Caimnt performed any other Denurrage Cerk
duties other than the disputed constructive placements. Therefore,

we nust conclude that Caimant failed to sustain this burden. As such,
we Wil deny the claim

FINDINGS: The Third Division of the Adjustnent Board, upon the whole
record and all the evidence, finds and hol ds:
That the parties waived oral hearing;
That the Carrier and the Enployes involved in this dispute
are respectively Carrier and Enployes within the neaning of the

Railway Labor Act, as approved June 21, 1934,

That this Division of the Adjustment Board has jurisdiction
over the dispute involved herein; and

That Carrier did not viol ate the Agreenent.

A WA B D

d ai m deni ed.

NATIONAL RAYLROAD ADJUSTMENT BQARD

By Order of Third Division
ATTEST:_M

Executive Secretary

Dated at Chicago, Illinois, this 29th day of February 1980.



