NATIONAL RAILROAD ADJUSTMENT BOAFD
Award Nunber 21996

THRD DIVISION Docket Rumber MW-21969
Joseph A Sickles, Referee
(Brotherhood. of Mintenance of Wy Enployee
PARTIES TO DISFUTE: |
(Loui sville and Nashville Railroad Company

STATEMENT OF CLATM: Clhai mof the Systemcemmittee of the Brotherhood
that:

Track Repairman D. M Brady shall be paid for all time [ost from
the date of his dismssal from service (6-30-75) to the date he was
returned to service with seniority uninpaired (10/6/75) because of the
Carrier's failure to tinely render decision follow ng the investigation
hel d on Jul'y 10, 1975 (SystemFile 1-9(75)/D-106131; E- 306-9).

CPINTON COF BOARD:

On June 3.0, 1975, Caimant was dismssed fromservice for ah
asserted insubordination, and he requested an investigation. The investiga-
tion was conducted on July 10, 1975. Although Rule 27(b) provides:

"Rul e 27(b) An employe di sciplined, shall, upon making
a witten request to the Division Engineer, wthin 10 days
fromdate of information. be given a fair and imvartial
hearing within 10 days thereafter. Decision will be
rendered within 30 days frem date investigation IS
conpleted.  The enployee shell have a reasonabl e
opportunity to secure' the presence of necessary witnesses’
and may be representedby the el ected committee of the
employes Or fell ow employes of his own choosing. "
(Underscoring supplied) N\

Carrier was four days late in rendering its decision which sustained that
he was guilty of insubordination, and which reaffirmed the dism ssal.

On the property, the Organization sought total reinstatenent \
because of the failure to conply with the 30-day tinme limt. 4

~ In response, on Septenmber 3, 1975, Carrier conceded that "... the
decision was not rendered wthin the 30 day time limt..." and it stated
that in view of that:
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"I amwilling to reinstate (Claimnt) with seniority
uni npai red without pay for time |ost since his dismissal."

Caimant declined the offer because it did not repay himfor tine
lost and for expenses. Thereafter, on Cctober 2, 1975, Carrier restored
Claimant to service (effective Qctober 6, 1975) but without conpensation.

The Organi zation contends that the Bmploye is entitled to full
reinstatenent wth pay for a1l tine | ost and seniority uninpairedbecause
of the failure to conply with the time limt mandate. Conversely, Carrier
asserts that the proper remedy would be an award of no more than four (4)
days of pay.

I n support of its position, Carrier has cited various Awards,
such as First Division Awards 13 845 and 15 579, as well as Third Division
Awar ds 20423 (which dealt with a failure, to provide the Employes® represent a-
tive with certain material), Award 19842 (which dealt with an i nproper
hol ding out of service pending investigation) and a 1954 Decision of the
United States Court of Appeals (4th).

Yet, the author of Third Division Award 20423 stated, in Award
21018:

"It is well established that a Caimwhich has not been
progressed in accordance with the Agreement does not meet
the requirenents of the Railway Labor Act and this Board
| acks jurisdiction to consider it. In one of a large
nunber of Awards on this subject, Award 12767, we sai d:

*...the Board finds that in order to have avoi ded
the time limtations, the Organizati on mist have
filed its appeal before mdnight on January 31,
1960. Since it waited one day too long, the tine
limts expired at midnight, January 31, 1960, and
the claimis therefore barred.'

Simlarly, in the instant case, the Qrganization sinply
was at |east one day too |ate.  The inescapable conclusion
is that the Board has no jurisdiction over this dispute.”

In Award 18352, we note:

"W\ have consistently held that an employe who has failed
to initiate action within the time [imtations fixed in
an agreement is barred frem initiating an action at a
later date. Satisfaction of identified action within
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"fixed agreed upon tine limtations is mandatory asto each
of the parties. Time limtations set by contractual agree-
nent have the same force and effect as those found in
statutes and court rules ~ a party failing to conply by
nonf easances finds hinsel f hoistedby his own petard."

See; al so, Award 20657. —
Quite recently, this Division adopted Award 21873which cited, with "
favor, Award 21675.There it was determ ned that:

", ..time limt provisions are to be applied as witten by
the parties and that any deviation fromthis principle
woul d anount to rewiting the parties' Agreenent, which
no third party is enpowered to do."

Wien it agreed to a rule which stated that a"...Decision will
be rendered..." (underscoring supplied), Carrier assuned a mendatory
obligation. Enployers are quick to assert that Employes are without a
remedy if they fail to conply with a contractual tinme [imt. Accordingly,
we sustain the ctai'm s

FINDNGS :  The Third Division of the Adjustnent Board, upon the whole
record and all the evidence, finds and hol ds:

That the parties waived oral hearing;

That the Carrier and the Employes involved in this dispute
are respectively Carrier and Employes Within the meaning of the Railway
Labor Aet, as approved June 21, 193k4;

That this Division of the Adjustment Board has jurisdiction
over the dispute involved herein; and

That the Agreement was viol ated.

i A WA R D

C ai m sust ai ned.

NATIONAL, RAILROAD ADJUSTMENT BOARD
By Order of Third Division

ATTEST: W .

Executive 'S ecretary

Dated at Chicago, Illinois, this 3ist day of March 1978.
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In this case the referee granted pay for all time | ost
because of Carrier's failure to render the discipline within thirty
days as provided in the Agreement. The Carrier was four days late in
rendering its decision. This remedy goes beyond the scope of the
Agreenment, and in addition it does not have any basis in contract law.
Rul e 27(%) does not contain e specific penalty that nullifies the entire
discipline proceeding for failure of the Carrier to render e decision
withinthirty days.

It is a basic principle of the comon |aw of damages that absent

any specific penalty provision, a renedy for breach of contract nust be

limted to actual proven damages.

This principle has been specifically aprlied'ts cases before
this Board vhere the Carrier has failed to notify the claimant of dis-
cipline within the proper tine linit and there was no contractual renalty
for same. In a well-reasoned opinion Referee Mabry stated in First
Di vi si on Awar d 15579+

"Likewi se we find no nerit to the contention that because
the 'decision' here involved was not given within forty-
five days from the date of the neeting at which the matter
was discussed, as the rule requires, carrier's right to
have its discipline upheld is lost. Toe rul e provides no
penalty for failure to ccmply strictly witn ILS (erns, and,
absent some show ng of prejudice to clarmanl tze faifure to
render such decision within forty-five days is not fatal to
carrier's position. No prejudice is here clained or shown.'

(Emphasissuppl ied).

In an earlier First Division Award 13845 Referee Robertson made

the follow ng observation:
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"Rotice of the discipline assessed was not delivered to

.elaimant until seven days after hearing. The discipline

rule requires that the result of the investigation be

made known within five days. In all other respects the

procedural r equi renents of the discipline rule were

fol lowed by Carrier.

"So long as the period of delay is so short, the failure

of the Carrier to literally conply with the Agreenent

with respect to notice of result of hearing does not

vitiate the entire proceeding. The letter of dismssa

was dated November 3, 1948 (five days after the date of

thehearing). The record does not account for the delay

indelivery. In any event, the Agreenent will be satis-

fied if the Carrier is required to pay the claimant for

those two days. "

Deci sions such as the one in this case which inpose a penalty for
a technical violation where none is provided in the Agreement can |ead to
absurd results especially where the discipline inposed is just, warranted
and necessary. The mnority suspects referees would be hesitant to vitiatt
the proceedings of a discipline case fora serious offense such as violence
ona nmere technicality where the discipline has the purpose of protecting
the Carrier's enpl oyees and property. This suggests that an expedi ent
doubl e standard mght result unless the referee shows nore forethought and
wi sdom t han vas shown here. As Referee Carter said in Third Division
Award 2945, and Refereelieberman in Third Division Award 19558:

"rruthand technicality should be the controlling factor
in making decisions of this kind."

Ref eree Schedl errecogni sed the underlying weakness of the reasoning
and lack of w sdom behind decisions such as the Instant one and recogni zed
the potential for absurdity and injustice. He stated in Second Division

Award 2466:
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"Admttedly the carrier exceeded by some three (3)

days the time limt of sixty (40) days within which

it was to confirmin witing its decision. The

organi zation contends that because of this breach

the carrier is obligated to reinstate the clainmants.

The purpose of such a rule is to keep clains from

growi ng stale and to expedite the proceedings covered

by the rule. W find no merit in the contention that
because of a feM/daKs' delay inissuing a statenent the

carrier has lost the right to have disciﬂline uphel d.

There is no showing in the record that the clainmants were

injured by this brief delay. Mst certainly the parties

should attenpt to stay within time limtations prescribed

for procedural requirenents, but the failure to do so

cannot otherw se void the proper exercise of disciplinary

control. Agreenents of this kind regul ating the employer-

emplove relaticnshio MUST rce (I VEN A reascnable, workaole

construction and not construed SO narrowy as fo defeat

| ustice.”

The possibility of absurdity and injustice is one reason there is

no penalty witten in the contract for this type of technical violation

During discussion of the case the carrier cited Third Division
Avard 20423 (Lieberman). In Award 20423 Referee Lieberman held technica
violations do not vitiate the entire discipline unless there is a penalty
provision that provides same, and further the remedy is limted to proven
prejudicial damage. Referee Lieberman stated

"At the outset we must point out that the disciplinary
process in this industry dees not fol |l ow the careful
techni cal proceduresrequired imcrimnal trials; on

the other hand the rights of employes to due Erocess

and equity in the investigative process nust be
scrupul ousl ypreserved. The Board's function, in re-
viewng the disciplinary activity on the property, is

of course restricted. . . ..Claiment'sundenied guilt is
significant in our consideration. The claim herein does
not allege a violation of the Agreement in Carrier's
error per se, but rather through the imsroper di smssa

of claimant. Under these circunstances it would be
entirely inproper for this Board to reinstate claimant with
substantial back pay in accordance with Article ¥ Section
S-ay such justice could be considered arbitrary and

capri ci ous (Award 10547}, |t woul d be impossivle t0 hol d
thé% the é%érges against claimant have nof been sustained
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"and there is no contractual renedy provided forviolaticns
of Section 3 TUNTESS [NET€ Was SONE Negatlve aifect on
claimant' s rignts 10 Gue Process.  The cl ai must Dbe
denred.™

In an attenpt to ignore Award 20423, and to rationalize his
decision thereferee in this case points to Third Division Award 21018
al so by Referee Lieberman. Evidently this referee feels he could ignore
Award 20523 by insinuating, by citation of Award 21018, that Referee
Li eberman reversed his earlier decision. This is not true. There is
no inconsistency between the two and Award 21018 can not |end any support
to the erroneous decision here. Award 20423 still is directly on point
for the decision the carrier urges. An examnation of Award 21018
reveal s the fundamental distinction between it and the instant case
Anard 21018 .a time limt on clains case and the rule in question in

Award 21018 contai ns a specific penalty for failure to observe certain

time limitconditions. Many contracts provide simlar specific
penalties for failing to progress or disallow claims within certain

time limts, but inthe instant case there is no simlar penalty provision

for failure to render a decision withintine limts. The award int he

instant case and the few others like it ignere this fundamental distinct-
ion. The Referee here failed to recognize the reasoning behind and dis-
tinction between Award 21018 and Award 20423 and further casual |y by-passed
the force of the common | aw prineiple on damages.

In addition, this decision ignores the fact that a referee does
not have the autherity to add to the contract through the guise of inter-

pretation sonething that is not there. If the parties had desired a
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penalty for delay in rendering a discipline decision, the witten
contract would so reflect this.

The referee's rationale that the phrase in the Rule 27(b)
" . . . decision will be-rendered...." is mandatory as opposed to
directive is equally erroneous. The proper interpretation of the
word "will." would recognize it as directive in neaning. In Third
Division fwerd 16172 the majority interpreted a discipline rule

(Rule 24) that read in pert the ",.., decision in writing Wll be

rendered." The najority stated:

"The C ai mant contends that under the provisions of Rule 24,
an enploye is provided with certain rights in instances
vhere the Carrier places charges against himin connection
vith an all eged of fense; That anong these rights i s that
the hearing shall be held within 10 days from the date when
charged with the offense or held fromservice...."

“The Carrier, on the other hand, contends that the pro-
visions of Rule 24, with which we are concerned, are not
: mendatory, but directory.

"It is a well settled rule of 1aw that in determning as to

whether a provision of an agreement is mandatory or directory,
the end sought to be attained by the provisions of the agree-

ment i s alveys important t 0 be considered. (ne of the tests
for determning whether the provisions of an agreenent sre

mandatory is whether it comtains negative words which renders

t he performance of the act improper if complience i S not
made with the provisions of the agreement. The absence of
negative words tends te¢ show that the |anguage used is
directory and not mandatory. The negative need not be ex-
pressed but may be inferred. If the agreenent inposes a
penalty for its violation, we may reasonably assune that the

parties | NTeNnded that its provigicns be folilowed, and hence

the provigicns ar € constried aS teinz mandatory, Tne fact
that the agreement IS frazed | N mandatcry words, SUCNH as

"shal |' er 'nust' 1S nct the determining factor as to whet her

T 1S nandatory er directory,




DISSERT TO
-6 - AWARD NO. 21996

"Rul e 24 does not contain any negative words, |t does not
contain any | anguage to the effect that the faiTure to
CONPTYy WITN ITS ProviSIons of terns witi vold anazor nullify
the resull Ol anyoroceedings had pursuant to and I n accord-
ANCE WTNT1S provisions. |1 imposes NO penaity 11 11S Dro-
VISTONS are not T0lT0Wed. V€ hold, (Nereiore, that {Ne pro-
VI SI 0NS O Ruale Z4 are directory and not nandatory"

There are al so many cases Whi ch hold in general that simlar pro-
cedural errors and delays in discipline, such as delays in holding
hearings, are not prejudicial and do not vitiate the entireproceedings.
Those cases invelving procedural delays hold that damages; if any, must
be limted to the time of delay. See for instance, First Division Award
16007, Third Division Awards 19842, 14348, 11775, and Second Divi sion
Avard 6360.

The reasoning behind these awards, which have general relevance to
this case,can best be paraphrased bya reading of the decision of the
U S. Court of Appeals, Fourth District. February 9, 1954. (210 F{2d) 812).
The Court stated:

"The purpose of theten-day provision is to expedite the

proceedings for which the rule provides, not to serve es

alimtation upon their veing held: and the renedy for

violation of that provision is damages for any delay that

may have occurred, not reinstatenent with an unassailable

record or damages for an indeterminate period on the

theory that the proceedi ngs otherw se regularly held were

a nullity. Collective bargaining agreements | | ke ot her

contracts are to be given a reasonable construction, not

one which results in injustice and absurdity."

The Carrier strongly dissents to this Award inlight of the
principles and well-reasoned decisions discussed above. The proper
decision in this case would have been to deny the claim because damages
and prejudi ce due to the four 2ar delay were not proven, and had they beer,

t he Award shoul d have 1imited back pay to the time of the del ay.
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