NATI ONAL RAILROAD ADJUSTMENT BOARD
Awar d Nurmber 20892
THIRD DI VI SI ON Docket MNumber MJ- 20755

WIlliamM Edgett, Referee

(Brotherhood of Mintenance of Wy Employes

PARTIES TO DISPUTE: (
(Burlington Northern Inc.

STATEMENT OF CLAIM: Cl ai mof the SystemCommittee of the Brotherhood that:

(1) The Agreement Was Vi ol at ed when a carman and a roundhouse
wel der were used to construct a new catwal k and guard railing along the north
pit of the diesel pit at Cyde, Illinois on February 8, 9, 10 and from Feb=
ruary 12 through 16, 1973 (SystemFil e 15=3/Mw=84 5-21-73).

(2) B&B Foreman C. A Lawson, B&B Carpenters D. L. Johnston, V.
Cavazos, B&B Hel per D. Gipson and Truck Driver M Truan each be allowed 11.2
hours of straight-tine pay and 1.6 hours of time and one-half pay.

(3) Welder D. Kline and Vel der Helper J. Bradley each beallowed
28 hours of straight-tinme pay and 19 hours of overtinme pay.

[The claimcontenpl ates payment at the claimnts' respective contractua
rates. The hours claimed for each claimant represent an equal proportionate
share of the total tinme consunmed by the carman (Part 2) and by the roundhouse
wel der (Part 3)/.

]
CPINILON OF BoARD:  Carrier had a catwal k and guardrailing approxi mately 235
feet long built along the north pit of the diesel pit at
Cyde,. Illinois. The work was perforned by carmen and according to the em~
ployees it took a total of 158  hours to conplete it. The enpl oyees base
their claimon Rule 55 of the Agreement and say that that Rule clearly places
the work within the scope. In denying the claim Carrier stated:

"It has al ways been the responsibility of the Mechanica
Department to manufacture and maintain portable ranps which
are used in the Roundhouse of Diesel Repair facilities in
connection with repairing and maintaining of |oconotives."

It is necessary to look closely at the work performed in thia in-
stance to see whether it could be considered the building of a "portable"
facility. The very size of the job does not argue well for defining it as
portable. In the ordinary understanding of things one would hesitate to
describe a structure 235 feet long as portable. It is not necessary to rest
heavily on that point, however, because the record clearly shows that the ranp
was tied in to the building by welding it to the structural beams and by the
use of securement rods. Although this point is not determnative, it would
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seemthat the ranp metthe legal definition of a fixture. Both its purpose
and annexation tend to support that view Al of these factors serve to
undermne Carrier's chief contention, that is, that what was built was a
"portabl " ramp and Carrier has not contended that the construction of par-
manent additions to the building is work which is properly assigned to Carmen.

The Carnmen were given notice of the pendency of this dispute and
el ected not to appear or participate in it.

The Board finds that Rule 55 gives the petitioning organi zation
jurigdiction over the work perforned by enpl oyees fromanother organization
and that Carrier violated the Agreement by assigning the work to them Car-
rier's argument with respect to the propriety of awarding damages in a case
of this type has beau decided adversely to the position taken by Carrier in
this claima nunber of times. (See Award No. 19924). The Board will follow
the Iine of decision discussed in that Award and will award damages for the
work opportunity |ost by Cainmants

The enpl oyees presented Carrier with a detailed statenent of the-
number of hours worked by the Carmen. Carrier took i ssue with the statement
furnished by the enployees, but it did not present any factual information
tosupport its contradiction of the enployees' assertion. carrier, of course,
18 the party with the noat direct access to the actual records of the work
andif it wished to contradict the claimit was under an obligation to place
in therecord the facts upon which it based its denial. It chose not to do
so and the Board is left with a specific claim on the pert of the enployees
and a bl anket denial on the part of the Carrier. Under these circunstances
the Board will accept the claimmde by the enpl oyees as factually correct.

FINDINGS: The Third Division of the Adjustnment Board, upon the whole'record
and all the evidence, finds and hol ds:

That the parties waived oral hearing;

That the Carrier and the Employes involved in this dispute are
respectively Carrier and Employes Wi thin the neaning of the Railway |abor
Act, as approved June 21, 1934;

That this Division of the Adjustment Board has jurisdiction over
the dispute involved herein; and
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That the Agreenent was viol ated.

AWARD

C ai m sust ai ned.

NATI ONAL RAILROAD ADJUSTMENT BOARD

By Order of Third Divigion
AHEST:_@A_M'
ecutive Secretary

Dated at Chicago, Illinois, this 12th day of  Decenber 1975.



