
NATIOIUL RAILROAD ADJUS’IMENT  BOARD
Award Number20338

TmRD DIvISION Docket Number MW-20285

Irwin M. Liebemau, Referee

PARTIES TO DISRPPE:
[Brotherhood of Maintenance of Way E&loyes

(Burlington Northern Inc.

STATEM?Xl!OFCLAIM: C&j.m of the System Comittee of the Brotherhood that:

(1) Ihe Carrier violated the Agreemnt vhan it assigned the
work of repairing 'l?uck No. 1617 to ~MsrshaU. Ford in Vancouver, Washington
(SystemFile 403 F/Md-&(c) b-12-728).

(2)' Traveling Maintainers C. Anderson and H. Fisher each be al-
lowed two (2) hours and thirty (30) !sinutes' pay at their straight-tima
rate because of the violation referred to within Part (1) of this claim.

OPINION m BOARD: Cl&nants herein were Traveling Mslntalners assigned
in the Carrlar's Roadway Equipnmt Repair Shop8 located

at Vancouver, Washington, sU fozmcrly SP & S esployeca. On February 15,
1972 a truck assigned to B & B Crew 33 required an en&m tune-up and .~a8
taken to an outside garage In Vancouver for thework. The Organizaticm
alleges that this action was in violation of the Agxeemant, particularly
Rule 55 M and the Note to Rule 55.

The pertinent Roles are as follows:

wua 1. scm

A. These rule8 govern the hours of setice, rates of
payandwding  conditions ofslles@oyes not above the
rank of track inspector, track supemisor and foreman, In
the ~lntaance of Way and 8trnctures Depwbmnt, lnclud-
ingmployesintheformrGHaad~roadwayeq~ipmat
repair shops andwelding es@oyes.

B. TheMeintenanceofWsgand8t.ructurcs~tas
used herein mams the Track Sub-depwtmmt,  the Pzldge and
Bdldlng Sub-dapartmnt., the Welding Sub-deparlzmat, the
Rauhiay Equipmnt Sub-dapartmant and the Roadway ~chlnery
Equip&and automotive Repair Sub-de OftheNal-
knance of Way &pamlentasconstltutedondateofconsmn-
nution 0fthlaAgreeacnt.
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"C . This Agree!xnt does not apply to -loyes in the
Signal, Telegraph and Telephone Maintenance Departmnts,
nor to clerks. The sole purpose of including e!nployes and
sub-departmnts  listed herein is to preserve pre-existing
rights accruing to e?nployes covered by agreements as they
existed under sixdLr rules in effect on the CBSQ, NP, GN
and SP&s railway cwies prior to date of merger; and
shall not operate to extend.jurisdiction  or Scope Rule
coverage to egreeztents between another organization and one
or aore of the urging companies which were in effect prior
to the date. of merger."

"Rule 55 CI&XIFICATIONOFWORK

M. TraveLing &Maintainer  and Maintainer Mechanic

An enploye skUJ.ed Fn and assigned to building (if not
purchased) repairing, diszumtling or adjusting roadway
awhine equiprnentandnnchinery, snd on former SP&§
certain repairs to autcmmtive equipment.

NQTE to Rule 55: ThefoUowingisagreedtowith
respect to the contracting of construction, maintenance or
repair work, or dime&J&g work custcmvily perforzrd by
employes in the Untenance of Way and Structures Department:

Rsployes included within the scope of this Agrecnmt-in  the
Maintensnce ofWaJr.snd Structures Dqertnat, including em-
plcyes informer GNand SP&B Rcad~Equlpsmrt Repair Shops
smd weldimg es&&yes-perform work in cauectlon with the
construction amd 53intemance or repairs of amd im connection
with the dismantling of tracks, structures or facilities
located on the right of way and used in the operation of the
Compeny in the perf-ce of ccwmm carrier service, and work
performed by employes of md Rep&r Shops.

~agreermzntbetweenthe C-end the General Chairamn,
workas described in the preceding pmagraph which is custom-
arUy perfmd by @ayes described herein, may be let to
contractors and be performed by contractors' forces. Houevor,
such work z?ay omly be contracted provided that special skills
not possessed by the Ccmpsrgr's ewployes, special equlpment not
owmed by the Cq, or specialmatcria.l. available only when
applied or instelled through supplier, an required; or when
work is such that the Company is not adequately equipped to
handle the work, orwhen enrrgencytim requinmemts exist which
present UndartaUmgs not contes@ated by the Agreement and beyomd
the capecityofthe Cospemy's forces. In the evemtthe Compamy

-

-A.* :



Award Number 20338 Page 3
Docket Number ~~-20285

"plans to contract out work because of me of the criteria
described herein, it shall notify the General Chaimn of
the Orgenization in writing as far in advance of the date
of the contracting transaction as is practicable and in eny
event not less than fifteen (15) days prior thereto, except
in ‘emergency ti5a requir-ts' cases. If the General Chair-
man, or his representative, requests a lleeting to discuss nat-
ters relating to the said contracting transaction, the desig-
nated representative of the Cosqmny shsU promptly meet with
hiat for that purpose. Said Company and Organization repre-
sentative shall zake a good faith atte!qt to reach an under-
standing concerning said contracting, but if no understanding
is reached the Company amy nevertheless proceed with said
contracting, and the Organization !!!sy file and progress claims
in connection therewith.

Xothing herein contained shall be construed as restricting
the right of the Company to have work customarily performed
by esployes included within the scope of this Agreement per-
forned  by contract in emergencies that affect the movement of
traffic when additional force or equipment is required to
clear up such erpergency  condition in the shortest time possible."

"m 69. ELFF!xcIvE DATE AND -s

A. This Agreemat shaLl be effective May 1, lg?l, and shaU re-
main in full force and effect until changed or modified aspro-
tided herein, or under the provlsiohs  of the Railway Labor Act,
as mended.

B. Thls Agreesmtsupersedes alLprevious and existing agrce-
w&s, understandings and interpretaticms which are in conflict
withthis Agreement covering employes of the former Great Nor-
theruRailws+yCcrmpsqy; the fomerNorthernPscific Railway Can-
pany, the foraer Chicago, Burlin&on&WmyRailrc%d Compmy,
the formerPacific  CoastRsi&oad Coragauy;the formarking
Street Station and the formu Spokaue, Portland & Seattle Rail-
way Company of the.craft or class now represented bythe Organ-
ization pe&y to this Agreement..

C. It is the intent of this -emant to preserve pre-existing
rights accming to awployes covered by the Agreesmts as they
existed wider similarmles ineffectonthe CP@,NP,GN..md



Award Number 20338 Page 4
Docket NurPber ~~-20285

"SP&5 Railroads prior to the date of nerger; and shaU not
operate to extend jurisdiction or Scope Rule coverage to
agreersemts between another organization and one or nore of
the nerging Coapnies which were in effect prior to the
date of merger."

Carrier first raises the mtter of a 'Ibird Party Notice with
respect to the Internationel Association of Machinists. The record in-
dlcates that the Machinists were notified by this Division snd made sn
appropriate response; there is no @mirnmt of the Board's jurisdiction
in this nrrtter.

On the *rits, Carrier n&sea a series of srgrrpcnts. First Car-
rier asserts that in the absence of restrictions in the Agremmt, it has
the unabridged right to determine the mnner in which work is to be per-
famed. Carrier asserts further that the work of repairing the truck in
question is not reserved exclusively to Maintenance of Way employes. Car-
rier states that the Scope Rule is general in nature and that the Clasal-
fication of Work Rule (55) does not grant exclusive work rights. Carrier
concludes that since the Petitioner has not proved that the work in ques-
tion is within the scope of the controlling agreement, the Note to Rule
55 and Rule 69 (C) are inapplicable and no notice of intent to contract
wm required.

The issues raised by Carrier have been dealt with by this Board
before. We have held tit Rules 1 (c) and 69 (c), by their clear and M-
mbiguous language, preserve the rights accruing to e@oyes under the Spo-
Icaat,portlsndandSesttleRailvsgC~Agn~twhichcxistedpri~
to the merger (See Award 20042). F'urtber, wehave held that Rule 55
classifies the work cming under the scope of the Agreepcnt (Award 19924)
audaeahaeicpHncipeL,suchworkhelangs  tothose~ayea forwhoae
benefit the contract was rpsde andwnotbe assigned to others.

Petitioner ~a persuasively that tier Rules kl and 41 of the
SP&SAgreemntthe e@oyees inthe Classificationinvulved  customerily
performed autmnotive  repair work. Evidence was presented on the property
thatautcsmtlvu repairworkcustcamrilyperfozlped byemplwa in the Read-
wey Equipmant hpelrshop, Vancouver, Washingtarwasperfonsed  by others
only after specific concurrence of the Organization had been obtained by
Carrier. AdditioneJJy,we observe that the Note to Rule 55 specifically
Ciudes to work which is customerilg  perfornmd  by the employm rathar than
the frequently argued doctrine involving work excluslvaQ  performed.
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Carrier has presented argumnt but no evidence to support its
position. The Rules and the evidence prcduced by Petitioner establish
the validity of the CL&n and it mst be sustained.

Carrier argues that this Board is without authority to award
dsmges and that Claiznahts suffered no loss of earnings. We have dealt
irith this issue in death in Award 19899 and in numerous other Awards.
As we said in Award 19924, Clainiants lost their rightful opportunity to
perform the work and are entitled to a monetary c3.ai.z

FINDIXX: The Third Division of the Adjustment Board, upon the whole
record and sLi the evidence, finds and holds:

That the perties mived oral hearing;

That the Carrier and the Ikaployes involved in this dispute me
respectively Carrier and Enployes within the zneening of the Railway Labor
Act, as approved June 21, 1.934;

'&at this Division of the Adjustmant Board has jurisdictiou
over the dispute involved herein; and

That the Agreement WBS violated.

A W A R D

Claim sustained.

ATTEST: au, f&
Executive Secretary

NATIOSURAZLROADADJUSTMWTBC%RD
By Order of Third Division

D&ted at Chicago, Illinois, this 31st day of July, 1974.


