NATIONAL RATIIROAD ADJUSTMENT BOARD
Award Number 20272
THIRD DI VI SI ON Docket Number CL-20248

Frederick R Blackwell, Referee

(Brotherhood of Railway, Airline and Steanship
( Aerks, Freight Handlers, Express and
( Stati on Employes

PARTI ES TO DI SPUTE: ¢
(George P. Baker, Richard C. Bond, and Jervis
( Langdon, Jr., Trustees of the Roperty of
( Penn Central Transportation Company, Debt or

STATEMENT OF CLAIM O aimof the System Committee of the Brotherhood
(GL-7321}) t hat :

(a) The Carrier violated the Rules Agreenent, effective Feb-
ruary 1, 1968, particularly Rule 6-A-1, when it assessed discipline of
dismssal on V. V. Stachowski, IBMOerk at EA Yard, East Buffalo, NY.,
Buffalo Division, Northeast Region.

(b)ClaimantV. V. Stachowski's record be cleared of the
charges brought against himon February 1, 1972.

(¢) Caimant V. V. Stachowski be restored to service wth
seniority and all other rights uninpaired, and be conpensated for wage
| oss sustained during the period out of service, plus interest at6% per
annum conpounded daily.

CPINION OF BOARD:  This is a discipline case in which the dainmant, wile
serving as the regul ar incumbent of Position 211, |BM
Cerk, East Buffalo, N. Y. was charged with "sleeping on duty" at about
43145 A M, February 1, 1972. The Claimant was W t hhel d from service pend-
ing investigation; following a February 7, 1972 investigation and hearing,
he was found guilty as charged and dism ssed fromthe Carrier's service.

The Employes attack the discipline on the grounds, inter alia,
that: (1) the dainmant was inproperly held out of service pending investi-
gation; (2) the Claimant's due process rights were violated in that (a)
the hearing officer inproperly refused to call as a witness the Carrier
official who preferred the charges, (b) aCarrier official other than the
one who conducted the hearing resolved the conflicts in testinmony and
rendered the decision, and in that (c) the Carrier inproperly introduced
the Claimant's past record into the hearing transcript; (3) the Carrier's
hearing evidence does not prove the charge, in that the O ainant was not
"sleeping on duty", but rather was resting during his normally allotted
20-minute | unch break; and (4) the discipline inposed was not reasonably
related to the offense involved
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We concur with the Enployes' point (1), W do not concur
with the Employes® points (2), (3), and (4).

The Agreenent of the parties (Rule 6=A~1{a)) provides that an
enpl oyee may be held out of service pending investigation = "only if his
retention in service could be detrimental to hinmself, another person, or
the Conpany."

The record is barren of any evidence tending to show the exist-
ence of circunmstances which, under the quoted text of the rule, justify
a wi thhol ding fromservice pending investigation. Indeed, the Trainmaster
stated that the O aimnt was taken out of service "because of his past
discipline record." This reason is obviously not covered by the plain
wording of the rule and, consequently, we shall award conpensation to
Caimant for the period of his pre-hearing suspension from service

The due process issues raised by the Enpl oyes have been before
this Board in prior disputes and, as is well known, there is now a great
nunber of Board Awards on this general subject. Many of the Awards (e.g.
Nos, 12090, 14031, 19935, 17901, and 13240) appear to be primarily based
on the notion that the due process requirements in a disciplinary proceed-
ing inthe railroad industry are more or |ess parallel to the due process
requirements in a court oflaw. Other Awards (e.g., 14069, 10571, 14021,
18109, 17532, and 16347) appear to be prinarily based on the contranotion
that such | egal due process has no place at all in industrial due process,
and that due process in this industry flows exclusively fromthe parties'
agreement, either expressly or impliedly, and from custom and practi ce.

Each of these notions has sonething to recommend it. However, neither
notion seens entirely suitable to the appellate review function which

this Board carries out in considering adisciplinary action. Consequently,
we are not disposed to enbrace one ofthe notions over the other, or to
select parts of each notion in an attenpt to have the best combination of
the two. It suffices here to say that the term"fair and impartial in-
vestigation,”" which is commenly found in disciplinary rules in this industry,
means that the affected employe iS entitled to a"fair" investigation (hear-
ing) as such termis understood by reasonable mnds and applied in the ful
context of theparticular investigation under review. Thus where reasonable
minds are likely to agree that either actual or potential prejudice has
occurred in aparticular case, and that such prejudice materially affects
the finding of guilt or the quantum of discipline, then the Carrier's dis-
ciplinary action should be appropriately nodified. Under this approach,
some matters that woul d amount t0 a due process violation in a court of |aw
woul d not necessarily constitute a due process violation in a disciplinary
action in this industry. And vice versa for as waswel| stated by this
Board in Award No. 9517 (Elkouri):
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". ..it must be remenbered that probably no two
discipline cases are identical in all respects,
and that in discipline cases probably nore than
in any other type, each case nust be decided
largely on its own,”

In applying the indicated criteria to the facts of the instant dispute,

we note that the witness that Carrier refused to call signed the notice

of charges, but he did not haveany first hand know edge of the incident
under investigation; the testinony does not contain conplexities or other

el enents which suggest that only the person who took the testinony coul d
make proper determinetione thereon; and the Claimant's prior record, though
introduced at the hearing, does not appear to have formed part of the basis
for the Carrier's finding of guilt. W therefore conclude that these facts
and the record as a whole, do not reflect a due process violation which
warrants nodification of the Carrier's action

Wth regard to the merits of the charge, the Trainmaster testi-
fied that the Cainmant was sleeping on duty while the O ainmant asserted
that he was resting during his lunch break, No other witnesses had direct

know edge of the incident. In pertinent part the Trainmaster testified as
fol | ows:

"A. | arrived at EA Yard office at approximately 4:35 A M,

Feb. 1st, 1972. | observed everyone in the office working.

| then noticed only two people in the IBM Room | asked the
Chief Cerk who the third person was and where he was. The
Chief Cerk said that it was Val entine Stachowski and that
he thought that he was in the Dices Room | went into the
Diccs Room and found no one. | then told the Chief Oerk
to Look in the Men's Room He did this and Stachowski was
not in there. | then went downstairs and found Stachowsk
sl eeping on a bench with his head resting on an IBM Card
Box in the rear of the cellar. | stood next. to Stachowski
for five mnutes and listened to him snoring heavily. |
then shined nmy flashlight on himand told himto wake up.
At first he did not respond. | called to himagain to wake
up and he then woke up and got up off the bench and al nost
fell to the floor because he was not quite awake. \Wen he
came to his senses | asked himwhat he was doing. He said
he was taking a little lunch break. | said an enpl oyee on
duty has no right to sleep at any tine. He said he had a
headache. | said 'If he was sick he shoul d have gone hone
because | do not condone anyone sleeping while on duty,* |
then informed Stachowski that he was out of service for sleep-
ing while on duty and he woul d be notified as to the tine and
place of the investigation. He argued that he had a right to
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"sleep while he was into lunch. | then told himagain
that he was out of service and would be notified as to
the time and place of the investigation and that he was
to | eave the Penn Central property immediately. V& went
upstairs and he went back into the IBM Room He stayed
in there about five mnutes. | then wentinto the |BM
Room and told himto | eave the Penn Central property. He
said | have been working all night. See ny last trans-

m ssion was nmade at 4:25 AMand | was into dinner. | said
| didn't care if he was into dinner or not,no one has a
right to sleep while on duty. He then wal ked over to the
chief clerk and said "Don't forget | told you I was going
to Lunch'. Stachowski then left. | then ordered the

Chief Cerk to mark Val entine Stachowski off at 4:50 AM
on the timeslip because of Dbeing out of service.”

The following version of the incident was given by the O ainant:

"Q. Were you sleeping in the cellar of EA Yard Ofice
at approxinately 4:45 A M Feb. 1, 1972?

A No, | was not. | was resting and that was ny |unch

period. It is not a cellar, it is our Locker room
and lunch room

Q At about this tinme were you Lying on a bench with
your head resting on an IBM Card Box with your eyes
closed and snoring?

A. 1 had ny head on sonething, | don't know what it was
and if | was sleeping | couldn't very well tell that
| was snoring, however, | was resting and | was dis-

turbed on ny lunch period.

Q You said if you were sleeping you wouldn't know if
you were snoring or not. Do you know if you were
snoring?

A. No, | wasn't snoring because | wasn't sleeping.

Q. Did M. Forcione wake you up?

A No, M. Forcione shone the light in ny face, which
di sturbed me because it blinded me.

Q. Did M. Forcione call to you?

L
- 1.“’]91} .
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“A. Yes, he called ne by name, Stachowski .

Q. How many times did he call you before you got off
the bench?

A Once

Q Wat took place after you got off the bench?

A W wal ked over to the |it part area of the lunch
roomand M. Forcione turned around and said you
kmow what out of service means and I said yes, |
do. He said, Wll, you are out of service. He
said follow nme upstairs. Nothing nore was said
downstairs until we got upstairs and M. Forcione
talked to Chief Aerk M. Bill Rieman,

Q. Didyou inquire as to why Mr, Forcione was taking
you out of service?

A Yes, | did inquire and | objected to his reasons.
Q. Wat were M. Forcione’s reasons?

A. Mr, Forcione said ‘Nobody |ays down while they are
on duty’

Q. Was the word sleep ever nentioned in your conversa-
tion with M. Forcione?

A, Yes, M. Forcione did nention the word sleep to which
| obj ected.

Q. In what concept did he use the word sleep that you
obj ected to?

A When we were upstairs he said ‘You were sleeping
That is when | objected to the word sleep

Q. Wat was your reply to M. Forcione's statement?

A | wasn't sleeping, | aminto Lunch.”

e A
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W concl ude that the above testinony, and the whole record,
provi des substantial evidence in support of Carrier's action. In a
comprehensive, detailed description of what he had observed and heard,
the Carrier witness testified that the dainmant was |ying on a bench,
with head resting on a box, asleep in an unlit part of the lunch room,
The Claimant admtted that he was Iying down in an unlit part of the
room. 'de said he "had his head on something" and "was resting" and
since this describes a position which gives the appearance of being
asl eep, the Caimant has only hinself to blane when the appearance is
taken to be the fact. But even if we assune that the O ainant was not
asl eep, but rather resting on his lunch break, discipline would stil
be warranted because prior Awards involving this sane property have
held that the 20-minute paid |unch break is for "the specified purpose
of eating rather than the general purpose of relaxation or rest."
Award No. 46, Special Board of Adjustment No. 589; also Fourth Division
Award No. 2882. W also note that we have considered, but find not
apropos, the Enployes' argunent and Awards concerning the questionable
character of a disciplinary action which is based upon the testinony
of a single witness. Sinilarly, since the Caimant's record shows two
prior instances of sleeping on duty within the two years preceding this
incident, we conclude that there is no basis for saying the discipline
was excessive. W shall deny the claim except that conpensation for
the suspension period is allowed wthout interest.

FINDINGS: The Third Division of the Adjustnent Board, upon the whole
record and al | the evidence,finds and hol ds:

That the parties waived oral hearing;

That the Carrier and the Enployes involved in this dispute
are respectively Carrier and Enpl oyes within the neaning of the Railway
Labor Act, as approved June 21, 1934;

That this Division of the Adjustment Board has jurisdiction
over the dispute involved herein; and

The Agreement was violated by an inproper wthholding from
service pending investigation.

A WARD

Conpensation for the pre-hearing suspension period is allowed
without interest, but otherwise the claimis denied.

NATIONAL RAILROAD ADJUSTMENT BOARD
By Order of Third Division

ATTEST: ' '
Executive Secretary
Dated at Chicago, Illinois, this 14th day of June 1974.



