NATI ONAL RAILRQAD ADJUSTMENT BOARD
Award Nunmber 19899
TH RD DIVISION Docket Number MW 19790

Joseph A. Sickles, Referee

(Brotherhood of Mintenance of Wy Enpl oyes
PARTI ES TO DI SPUTE: (

(St. Louis-San Francisco Railway Conpany

STATEMENT OF CLAIM O aimof the System Committee of the Brotherhood that:

(1) The Carrier violated the Agreement when it used outside forces
to plow fire guards fromMle Pole C567 to Mle Pole G576 on December 2, 3,
7, 8, 9, 10, 11, 14, 17, 19, 22, 28 and 30, 1970 (SystemFile A-8322/D-6373),

(2) The Carrier also violated Article IV of the National Agreenent
of May 17, 1968 when it failed to give advance witten notification to the General
Chairman of its intention to contract this work of plowing fire guards.

(3) Special Machine Engineer E. J. Lowery be allowed thirty and seven=
tenths (30.7) hours of pay at the special machine engineer's straight tine rate
because of the violation referred to in Part (1) hereof.

(4) The Carrier shall also pay the claimant six percent (6% interest
per annum on the nonetary allowance accruing fromthe initial claimdate until paid.

CPI NI ON OF BOARD: The Carrier disputes Organization's claim(¢l) that it violated

the Agreenment when it used outside forces to plow fire guards
on certain specified days. Among other things, Carrier denies that the O ganiza-
tion has dermonstrated that the work in question has been exclusively performed by
bargai ning unit personnel to the exclusion of others. Because of the proof sur-
rounding Caim Nunber (2) we find it unnecessary to reach a determination in that
regard. Although Claim (1) is denied, this Award should not be considered as a
resolution of the merits of that dispute.

In Caim (2) Oganization alleges a violation of Article IV of the My
17, 1968 National Agreenent, because of the Carrier's failure to give witten
notification to the General Chairman of intention to contract out the work in
question.

The pertinent Article is as follows:

“I'n the event a carrier plans to contract out work
within the scope of the applicable schedul e agree-
ment, the carrier shall notify the General Chairmn
of the organization involved in witing as far in
advance of the date of the contracting transaction
as is practicable and in any event not less than
15 days prior thereto.
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"“I'f the General Chairman, or his representative,
requests a neeting to discuss matters relating to
the said contracting transaction, the designated
representative of the carrier shall pronptly meet
with himfor that purpose. Said carrier and or-
gani zation representatives shall nmake a zood faith
attenpt to reach an understanding concerning said
contracting, but if no understanding is reached
the carrier may neverthel ess proceed with said
contracting, and the organi zation may file and
progress clains in connection therewth.

"Nothing in this Article IV shallaffect the exist-
ing rights of either party in connection wth con-
tracting out. Its purpose is to require the carrier
to give advance notice and, if requested, to neet
with the General Chairman or his representative to
discuss and if possible reach an understanding in
connection therewth.

"Existing rules with respect to contracting out on
i ndi vi dual properties may be retained in their
entirety in lieu of this rule by an organization
giving witten notice to the carrier involved at
any tinme within 90 days after the date of this
agreenent . "

The record clearly shows that the Carrier did not notify the General
Chairman of its plans to contract out the work in question; and the record also
establishes that the work was within the scope of the applicable agreement (whether
or not it was perfornmed exclusively by the bargaining unit enployees).

In a long series of Awards, commencing Wi th Nunber 18305 (Dugan), this
Board has determined that the "contracting out” prohibitions of Article IV deal
with work which is within the scope of the Agreenent, but that the Organization
is not required (in proving a violation of Article IV) to show that the work had
been perfornmed exclusively.

W have reviewed the series of Awards and are satisfied that they are
well reasoned in that regard. Because of that, and because no persuasive argument
has been advanced which would compel the Board to re-exanmine the prior Awards con-
cerning the quantum of proof necessary to find a violation, we wll sustain O gan-
ization's Claim(2).

The Organi zation requests 30.7 hours of pay at the straight time rate on
behal f of an identified Machine Engineer.
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The Carrier resists that request because the record denonstrates that
the Claimant suffered no pecuniary Loss as a result of, or during, the tine the
work in question was contracted out. Thus, the Carrier urges that the Board
reaffirmthe doctrine that it will not award conpensation in damages during a
peri od when Claimants were on duty and "under pay". In addition, although not
rai sed on the property in gpecific terms, Carrier Menber stresses that Article
|V does not, itself, confer any work rights, and consequently the enployee8
can not suffer a loss of work opportunity when Article 1v is violated. In es-
sence, then, it is urged that the Board is without authority to award damages,
unl ess the Organization can establish a specific Scope Rule violation,

In order to dispose of the above contention, it is helpful, initially,
to consider the Board's treatnment of the general question of awarding damages
when "full enploynent" has been denonstrated on the record.

This question has been considered by this Board on nunerous occasions,

and one notes a general lack of a unified approach to the question. In 1967,
Referee Dorsey, in Award 15689 considered various aspects of the question, and
re-examned prior Awards of his own on the subject. In his treatment of the

question, he noted certain statutory amendments and Federal Court deterninations.
He concluded that a | oss of opportunities for earnings which result fromthe
contracting out of work may be a deprivation anounting to a tangible loss of
work end pay for which the Board is not precluded from granting conpensation,

and hel d:

“I'n the light of the anendnents of the Act and the
judicial devel opment of the Law, cited above, we hold
that when the Railroad Adjustnent Board finds a vio-
lation of an agreenent, it has jurisdiction to award
conmpensation to Claimants during a period when they
were on duty and under pay."

The Award provoked a rather heated Dissent by the Carrier nmenbers, in
which they traced the Referee's prior treatment of the question. If it accom
plished nothing else, at least the Dissent and the Labor tembers' Answer thereto
further crystalized the fact that the issue had produced nunmerous conflicting
Awards and a wide variance of decisions rendered by many Referees who had served
t he Board.,

In any event, the rationale and ultimte conclusions of Award 15689
found favor with other Referees. For exanple, Referee lves, in Award 16009 sus-
tained a claim citing the then recent judicial pronouncement of the United States
Court of Appeals, Fourth Grcuit (discussed hereinafter). See also Award 15886
(Yeskett) and 16430 (Friedman). No purpose is served by a detailed listing of the
nunerous Awards, prior to end since Award 15689 which have reached the sanme concl u-
sion, nor should this Award be further Lengthened by a listing of various citations
to Awards which have reached contrary conclusions. Suffice it to say that in Nov~-
ecber of 1970 the matter renmined generally unsettled and susceptible of contrary
conclusions. To be sure, the ghove cited cases did not deal with Article |V violation
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Wth the matter in that posture in Novenber of 1970, Referee Dugan issu
the initial Award dealing with Article 1V of the May 17, 1968 National Agreenent

(X8305). Concerning the issue of conpensation for the violation, the Referee
st at ed:

"“I'n regard to danmges, we adhere to the principle,
that danmges shall be limted to Claimnts' actual
monetary | oss arising out of the Agreenent viol a-
tion.... Since Claimants suffered no pecuniary Loss
in this instance, we will deny paragraph 2 of rhe
Statenent of Claim"

Yet Award 18305 did not attenpt to distinguish a violation of Article |V
from other violations, as it related to the question of damages, nor did it state
or Infer that the Board is without authority to award damages for an Article IV
violation, because that Article "does not confer any rights to work". The Referee
merely seemed to adhere to the line of cases which had previously denied danages
in any "full enployment” situation, and in essence, he preferred the line of de-
cisions which ran contrary to Award 15689, cited above.

There followed a series of Awards which adopted and affirned Award 18305,
on the merita of the contracting out question, and in nost part (with certain ex-
ceptions discussed bel ow) the various Referees also adopted Referee Dugan's conelu
sion of denying damages if "full enploynent” was denonstrated on the record. The
Referee herein has reviewed the treatnent of the damage subject in each Article IV
case presented by the parties to the dispute (where no separate finding of a "Scope
violation was made), and has noted that in most part the damage denial was without
significant comrent, end, of significance, no Referee stated or suggested that the
Board |acked authority to Award damages, or that the theory that Article IV "con-
ferred no work rights" was a deterrant to en Award of danmges.

In Awards 18306, 19153, and 19154 Referee Dugan reaffirmed his Award in
18305. In Award 18687, Referee R ner scated:

"W are well aware of the line of awards which have granted
punitnive danages to the injured party where no pecuniary |oss was
in evidence; we are equally aware of the nany awards which have
held that the Board is without authority to assess danmges where the
Caimant suffered no loss. W will adhere to the latter principle
which we consider to be sound...."

Thus, the Referee in Award 18687 clearly recognized the two |ines of
authority which existed prior toAward 18305 as still offering himen option in
an Article IV dispute. While he chose to follow the line contrary to Award 15689,
nonet hel ess he rejected any concept that damagescould be awarded only if a spe-
cific Scope violation was found.
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In Award 18714, Referee Devine did not discuss the "full enploynent”
concept other than to cite Awards 18305 end, (significantly), 18687. The same
Referee foll owed that |ine of reasoning in Awards 18716, 18860 end 19334.

In Award 18773, Referee Edgett denied damages, but stated:

"I't would be an inproper use of this Board' s adjudicatory
function to declare, in this case, that in no other case could it
provide o remedy for Carrier's failure to give the notice required
by Article IV. Questions should be determined by the Board on a
cage by case basis and not by broad general pronouncenments. In
other words the Board should decide the case actually before it.

It should not attenpt to lay down rules or propositions as to
possible or probable issues, for the guidance of parties not be-
fore it, on issues which nay arise in the future under a different
state of facts."

Clearly, the Referee recognized the Board' s authority in this field.

In Award 19552 the same Referee dealing with a demonstrated scope
violation in a case which also dealt with a violation of Article IV when Claim-
ants were fully enployed concluded that:

"This resulted in a clear loss of work opportunity to
claimants end for this |oss the Board may, and should, provide
a renedy."

In Award No. 18967, Referee Cull noted

"There is building g respectabl e body of |law and awards
dealing with | ost opportunities for employnent. The law is

still unsettled, however..... (underscoring supplied)

Wile Referee Cull denied the noney claim his Award did not suggest
that the Board is precluded, in Article IV cases, fromgranting damages. In
fact he noted that had use of outside forces resulted in |oss, an award of beck
pay woul d have been nade. The same Referee affirmed in Award 18968 and 19305.

In Anard No. 19056, Referee Franden noted that it was specul ative if
bargai ning would have had the result of obtaining the work for Claimants, and he
deni ed damages, but only after he stated:

"The question of damages is difficult. The Carrier's
violation deprived the Organization of the right to bargain."
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Cting certain Awards discussed above, Referee O Brien denied claims
for damages in Awards 19191, 19254, 19399, 19440 and 19600, without. reference
to the Board's authority, as did Referee Cole (19327), Brent (19626 and 19627)
and Blackwell (19657).

In Award 19574 Referee Lieberman denied a claimfor damages, but
st at ed:

"We are reluctant to treat blatant violations of contractua
rights by simple reprimand. Cbviously, calculated violation of
the contract, such as in this case, cannot |ead to a constructive
relationship between the parties, as contenplated by the Act."

However, exceptions to denials of nonetary clains emerged. The Board
uphel d money clainms if the question of "full enploynent” had not been raised on
the property, Awards 19426 (Hayes) 19578 (Lieberman), 19724 (Lieberman) and
Clains for conpensation were allowed when the question of "overtinme" work was
present; 19155 (Dugan) end 19619 (Blackwell), One Award (19631-Brent) noted that
certain positions were abolished in chronological tine coincident with the con-
tracting out end held that:

"If the claimants actually suffered a nonetary loss while
the contractor was on the property, their claimfor pay at their
respective straight tinme rates for an equal proportionate share
of the total nman hours they lost as a result of the contractor's
work should be allowed."

The Carrier's suggestion that a violation of Article IV nay not result
in aloss of work opportunity certainly does not find authority in the cases cited
i medi ately above. If a violation does notallow for a damage award, under any
circumstance then it is of little significance whether the matter of danmges was
rai sed on the property; whether there was "overtinme" involved; or if positions
were abolished. Cbviously, Referees Dugan, Blackwell, Brent, Hayes and Lieberman
did not adopt Carrier's contention in this regard

But, a few Arbitrators granted conpensation in Article IV violations
when there was no specific earning Loss and the exceptions noted above were
absent. In Award 16 of Public Law Board No. 249, the Chairman of the Board sus-
tained a claimto the extent of one-half (%) of the anount of conpensation re-
quested for each of the Claimants. The Award failed to state any rationale for
that method of conpensation. Simlarly, in early 1973, Referee Hayes, in Award
19635 sustained the claimof the Organization to the extent of granting one-half
(%) the anount of conpensation paid to outside forces for the work in question.
Al'though the Award justified the granting of damages, (discussed hereinafter)
the rationale of an Award of one-half (%) of the amount paid to outside force
was not expl ai ned
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Previously, in Oerober of 1971, Referee Rosenbloom in Award 18792
consi dered the question of danmmges concerning an Article IV violation when none
of the Claimants suffered pecuniary loss. He agreed with Claimants' assertion
that they had | ost the opportunity to do the work in question and that the tine
consuned in performng the work (which was contracted out) should be viewed as
a part of the totality of their work opportunities. Because a |oss of job oppor-
tunity constituted a real loss which might potentially produce actual nonetary
damage,the Board hel d thatif the C aimants should suffer a reduction of hours
(or be affected by a reduction in force) in the future, due to lack of work, at
that tine a nmonetary |oss would be incurred as a result of the violation there
under consideration. The Board concluded that C ainmants therein were entitled

to nonetary damages in the future if and when any of them were involuntarily less
than fully enployed

~I'n Awnard 19635 (Hayes) noted above, the Board departed from prior
Awar ds which held that no damage award was pernitted if no specific earning
loss coul d be showm, because ic felt that to follow those Awards would, in
effect, invite the Carrier to violate, with inpunity, the provisions of Article

IV and be subject only to a verbal wist-slapping by this Division. The Board
stated:

"Where the Carrier's wongful act of contracting out
work without notification to the Enployees in breach

of contract may have lead to an injury, and the facts
are in such a state that neither the Organization nor
the Carrier can conclusively prove that an injury did

or did not occur as the result of the breach, who shoul d
suffer fromthe difficulty of proof? As one Arbitrator
put it, should it be the wholly innocent enployees or the
enpl oyer whose breach of contract has created the possi-
bility of injury? Past awards require the enployees to
endure the consequences of Carrier's breach but it would
seem wi ser for the Board to chart a new course |ess
favorable to the initiator of the wongful act."
(Underscoring supplied)

In addition, Referee Hayes felt that prior Awards may have resulted in
di scouragi ng good faith compliances with contractual provisions. Wile this Board
does not necessarily "chart new courses”, jt does feel that a full exploration of
the question is in order, and for reasons specified below, we are conpelled to
concl ude that damages should not be automatically forecl osed nmerely because
Claimants were "fully enployed" at the tine of a violation of Article I'V.

Carrier Xember of the Board has raised the doctrine of "stare decisis"
as a bhasis for a denial of en award of damages in this case. The Referee, herein,
recogni zes, and concurs with, that doctrine. Surely a predictability of Awards

advances the orderly disposition of |abor disputes and lends itself to an identi-
fiable uniformty by this Board.
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But, the Article IV Awards fail to distinguish those violations from
Scope Rule violations, nor do they offer any basis for different treatnent.
Accordingly it is appropriate to consider all cases dealing with damage awards,
including those which are consistant with 15689 (Dorsey), In that light, surely
as stated by Referee Cull in Award 18967, "The lawis still unsettled . . _,'" W
wonder then if, in fact, "stare decisis" is properly before us, and, if so, what
line of determinations constitutes the "weight of authority".

Carrier suggests that only cases dealing with Article 1V should be
viewed in considering "stare decisis" in this dispute. While this Referee dis-
agrees with that contention, nonetheless the result is not altered by so limit-
ing the issue

As we view the doctrine, one nust initially identify a "weight of
authority" in terms of "nunbers of Awards" and/or years of consistent inter-
pretation and application of a rule, and a confrontation with a long |ine of
precedents which first postulate and then maintain a consistent interpretation
See Award 12240 (Coburm) citing Award 11788 (Dorsey).

There has been no postulation of a basis for denial of damages in these
cases, and certainly no "years" of consistent interpretation. Wa have cited
Article 1V cases, decided by 14 Referees. Three Referees have granted damages
when "full enploynent” was denonstrated, and one of the three also awarded danage:
when the issue wasn't raised on the property (Awards 18792, 19635, 19426 and Pu'
lic Law Board 11249). Yet when one views the other Awards one cannot discern a
solid line of opposition. One Referee denied damages in one case, noting a
"reluctance" (Award 19574) but he granted damages in two Awards when "full em
ployment" was not raised on the property. (19578 and 19724).

Anot her Referee denied damages in Awards 18733, but warned that the
question of danmages should be determned on a case-by-case basis. Qher Referees
noted "conflicting authorities" (18687); found the question "difficult" (19056);
found the law "unsettled" (18967), etc. Three Referees who failed to grant damage
clainms in certain cases, did so when "overtinme" or "job abolishnent” was in issue
(19155, 19619 and 19631). Under these circumstances, this Board does not conclud
that its Award is precluded by the doctrine of "stare decisis."

After a thorough consideration of the various Awards, the Board con-
tinually returns to, and finds authority in, the determnation of the United
States Court of Appeals, Fourth Circuit, in Brotherhood of Railroad Signalmen of
Anerica v, Southern Railway Conpany 380 F 24 59 : 55 CCH Labor Cases 11,941
(May 1, 1967); rehearing denied (June 9, 1967) 55 CCH Labor Cases 12,302; cert
denied (Novenmber 13, 1967) 56 CCH Labor cases 12, 272.

In the case, the Court of Appeals considered a lower Court's refusal *»
enforce a National Railroad Adjustnment Board award of damages; which refusal w.
grounded upon "full enpl oyment” at all relevant tinmes. In reversing and remandir
the Fourth Circuit stated
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“This approach, however, conpletely ignores the |ose of
opportunities for earnings resulting fromthe contract-

ing out of work allocated by agreenent to Brotherhood
menbers - a deprivation anmounting to a tangible |oss

of work and pay for which the Board is notprecl uded
fromgranting conpensation. Nothing in the record estab-
lishes the unavailability of signalnen to performthe work
contracted out by the railroad. The vast number of factua
possibilities which arise in the field of labor relations,
and which nust be considered by the Board in cases of this kind,
clearly reflects the wisdomof the Gunther Rule (Gunther w,
San Diego and Arizona EasernRailroad, 382 US 257 (1965)

"Yet, if, whenever no direct lay-off of a union's nmenbers is
involved, the enployer can unilaterally contract out work that
has been allocated by agreement to the union, under no greater
threat than liability for merely nom nal damages, the collective
agreenent woul d saon becone a worthless scrap of paper. 1t re=
quires but slight insight Into the realities of human behavior
to realize that neither party would feel bound to abide by an
agreenent that will not be effectively enforced in the courts.”

We are not congnizant of any basic reason why the rationale of the

Fourth CGrcuit should be adopted and adhered to by Referees in one |ine of
cases, but ignored in cases dealing with denmonstrated violations of Ar-

ticle IV of the National Agreement, nor have the Article IV cases suggested
any cogent reason for such a distinction.

Article |V of the National Agreenent results from the free collective
bargaining process. Wile it does not compel either party to agree, it does
require a Carrier to notify the Organization of plans to contract out work within
the scope of the applicable agreement. Thereafter, if requested, a neeting shall
be held and a good faith attenpt made to reach an understandi ng concerning the
contracting out.

We have difficulty in hypothicating many instances mare inperative to
| oss of opportunities than a proposed contracting out of bargaining Unit work =

which may well result in a severe deprivation amounting to a substantial tangible
loss of work and pay. Article IV is mandatory in concept. Ve wonder then if,

as noted by the Fourth Gircuit it may becone a "Worthless scrap of paper” if it
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may be unilaterally ignored. Accordingly, we favor the rationale of the Fourth
Circuit as properly applied to violations of Article IV. For these stated reason
the Board holds that a claimfor damages may be sustained for a wielation Of Ar-
ticle IV of the 1968 National Agreenent even though enployees in question were
fully enployed at all relevant tines, This result does not conpel Carrier to
agree to anything or to do anything other than what it previously agreed toi.e.
give notice and bargain in good faith. Wiile it is urged by Carrier that danmges
may be speculative, it is Carrier itself, by itsfailure to conply with its agree
ment, who places the matter in that posture - not the enployees.

The Board has considered, but rejected, the approach to damages in
Public Law Board #24% - Docket #16 and Award 19635 (one of which speak of dammge
in terns of one-half (%) of the claimand the other, one-half (%) of the amount
paid to the outside contractor) for tw reasons. Initially, neither Award states
a basis for its one-half (%) concept and secondly, it seems that a damage award
should deal mote specifically with the detailed |oss of opportunity in question
Simlarly, we reject the results of Award 18792 which dealt with payments "in
fururo™, Wile that concept may have had a particular reference to the facts
there under consideration, as a general proposition, it could easily lead to
numer ous unforseen Specul ations as applied to individual cases.

Rat her, we feel, the Board should award damages, in each individua

case, in direct relationship to the loss of job opportunity = and a tangible |oss
of pay = notwi thstanding a "full employment' Situation

This is not to say that the Board should entertain specul ative clains
whi ch are not advanced and/or devel oped on the property. In the instant dispute,
the claimis far fromspeculative. In its initial protest to the Carrier, the
Organi zation described in detail the work which was contracted out, identified
the geographic area of the work and specified 13 dates, in Decernber of 1970 when
the contracted out work was perforned, including hours and minutes on the days
in question. Further, it stated the identity of the enployee who was qualified
and available to performthe work and specified a dollar anpbunt of the claim
whi ch was reasonably related to his straight tine hours for the 30.7 hours O
contracted out work.
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Inits initial reply, the Carrier did not dispute the contracting out
(al though there was sone discussion es to which individual or agency did the
di sputed work), but stated that the individual for whomthe clai mwas nade had
not been effected end he had "lost no time" es a result of the contracting out.

|" its appeal, the Organization replied directly to the Carrier's
"loss of time" statement and specifically stated that the use of unauthorized
enpl oyees caused a "loss of job opportunities” for Caimant and cited decisions
of this Board concerning that question.

For reasons specified above, the Board is of the view that the C ai mant
shell receive 30.7 hours of pay et his straight time rate.

The Board does not award interest in this case.

FINDINGS: The Third Division of the Adjustnment Board, upon the whole record end
all the evidence, finds end holds:

That the parties waived oral hearing;

That the Carrier and the Enployes involved in this dispute are
respectively Carrier end Enpl oyes within theneaning of the Railway Labor Act,
as approved June 21, 1934;

That this Division of the Adjustnment Board has jurisdiction over the
di spute involved herein; end

That the Agreement "es violated.

A WA RD

Caim (1) is denied for reasons stated in the Opinion of the Board.
Caim (2) is sustained.
Caim (3) is sustained.

Caim(4) is denied.

NATI ONAL RAI LROAD ADJUSTMENT BOARD
By Order of Third Division

arrest. AV, /74,«,44

Executive Secretary

Dated at Chicago, Illinois, this 8th day of August 1973.

‘JWWTA .




DI SSENT OF CARRI ER MEMBEFRS
TO
AWARD NO. 19899, DOCKET MW-19790,
{(REFEREE SICKLES)

It has often been stated that "No award i S strerger than
the reasering and authority behind it." (Awards 4516, 4770, 6303
among others). n this basis alone Award No. 1.9899 is a nullity.
It is not supported by the record, by the Agreement or precedent
awards of the Division. By reason of its author abandonirg | 0gic,
the Award is replete with contradictions, inconsistencies, and
I psedi xi tism

The record in the dispute contained no probative proof by
the Petitioner that the work in question has been perfornmed by
employes covered by the Agreenment to the exclusion of al.1l cthers on
a systemw de basis. Therefore, there was nc violation of the Scope
Rule of the Agreement and the Referee correctly denied Part (1) of
the claim

The Referee has, however, entireiy m sconstrued Article |V
of the May 17, 1968 Agreenent, which is quoted in the Award. The
Concurring Qpinion of the Carrier MemWers to Anard No. 18773, setting
out the purpose and intent of that Article is by reference incorporated
herein. There is nothing in Article |¥ that restricts in any nanner
the right of the Carrier to contract out work. To construe that
Article as the Referee here dees completely ignores the responsibility
of the Board to apply the follewing clear provision thereof:

"Wothing in this Article IV shall affect the existing.
rights of either party in connection with contracting

out. Its purpose is to require the carrier to give
advance notice and, if requested, to neet with the Genera
Chairman.or his representative to discuss and if possible
reach an understandinz i n connection therewith."

Furthernmore, in its submssion to this Board the Petitioner
clearly set forth the intent of Article IV as follows:

"The essence of Article IVis in the opportunity it
affords the enployes to attenpt to persuade the
Carrier to assign to themwork that it had tentatively
decided to centract to outside forces. It is that
opportunity which Article IV guarantees and which, in
this instance was denied."”



Thus the Petitioner itself did not contend that Article IV
conferred any work rights. In Award No. 19056, the.Board hel d:

"The question of damages is difficult. The Carrier's
violation deprived the QOganization of the right to
bargain. Wether the bargaining would have had the
result of obtaining the work for the claimnts is
pure speculation. Awards 18305 éDugan), 18306 (Dugan),
18687 (Riner), 18773 (Edgett), 18714 (Devine), and
18716 (Devine), found violations identical to that
found herein but awarded no damages in the absence

of a finding of pecuniary lobs. Award 18792

(Rosenbl oom) damages should be but deferred them
until some future time when actual earnings |oss
coul d be shovmy"

In Award 19626 the Board hel d:

"This Board finds that nothing in Article IV changes
the right of the parties to sub-contract out."

The present referee has gone to great lengths to discuss the
| oss of work opportunity rational e when no monetary! 0ss was shown.
Without conceding the propriety of such-apropositionininterpreting
Agreenents that do not provide for payment under such circunstances,
it is axiomatic that before such a doctrine can have any possible
application, the employes nust first prove a right to the work complained
of. The previous awards of the Division, cited by the Referee on Page 3
of the Award {15689 and others) all found a violation of scope rales or
other specific rights to work rules. This was also the situation in the
case involved in the United States Court of Appeals, Fourth Grcuit,
in Brotherhood of Railroad Signalnen of Anerica vs. Southern Reilway

Conpany, 380 F 2nd 509.

. It is unfortunate that the Referee's interest in the decisions
of the Federal courts concerning theal | owance ofdanmages to railway
enpl oyees did not lead himto a review of the latest significant decision.
In Bangor and Aroostook Railroad Conpany, et al. v. Brotherhood of
Locomotive Firemen and Enginenen, 143 U.S. app. D. C 90, 99, the United
States Court of Appeals tor the District of Columbia held that railway
eaployees Who coul d not have done the work involved in the clai mbecause
they were fully enployed at the time the work had to be done could not
be allowed a penalty, and they were not entitled to any damages because
the persons who actually lost and weedamaged were the people who woul d
have been hired, an indetermnable class.

-2 - DI SSENT OF CARRIER MEMBERS TO
AWARD 19899, DOCKET MW=-19790-




In the present disnpute, however, the Referee finds no
violation of the Scope #ule by his denial cf Part (1) of the claim
and hirges the entire case on allezed viclation of Article IV

The prior awards of the bivision involving Article |V cases
(the referece says 33, decided by fourteen referces) which are eitzd
in Award 19999, 211 speak for therselves W th regard to all ow ng
monetary damagesvhereno | 0SS wags shown., Twenty-si X denisad damages
wirai1 NO loss was shown and the issue was raised on the property.
Threz al | owed damages where the loss i Ssue was nct rai sed on the
property, on the proposition that issues not raised on the property
may not be considered by the Eoard. One allowed half pay, and two
al | oned overtinme when the clainants were off duty and thussuffered
a loss. Wth such a showing, the doctrine of stare decisis is elearly
appiicablc. Wile the referee recognizes and says that he concurs
with that doctrine he then izmedietely discards it and proceeds to
attenpt to pick apart the prior awards, in some instances by ms-
representation and in other cases by nit-picking sentences of the
swards out cf context.

Hs reference to the first award deal ing with Article IV
(28305~ Dugan) is a classical exanple of misrepresentation. He
states that in that award:

" % % % The Referee merely seened to adhere
to the line of cases which had previously denied
damages i N any 'full empleoyment' situation, and
in essence, he preferred the Iine of decisions
which ran contrary to award 15689,cited above."

This statenent is practically a verbatum recital of the
argument the Labor Merber has made to Referees in every Article IV
case subsequent to Award 18305. The capable Referees have al
rejected it because it is obvious speculation. It is speculation
as to what was in Referee Dugan's mnd. A careful reading of that
Anard 18305 wil|l disclose that it says nothing whatever about 'ful
empl oyment'.  The award contains only one finding that has any
tendency to show why the claimants therein sustained no |oss, and
that is the finding that the work was not reserved exclusively to
them by their agreenent with the carrier. Cearly, to say that
Award 18305 deni es danages on any ground other than the nere fact
that the involved work was nut exclusively reserved to the claimnts
by their agreement is sinply to zdd something to the award that dots
not appear therein.
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to conpensate for the loss would be msde. TIn this
connection tha contract provides under Rule 34(d)

that emplovees dlschargsd in weolation of the agres-
ment will be 'reimbursed for ony leoss of ccmpensabtion'
If back pay was swarded hersin such a person therefore
would be treatzd differently than the claimants who
suffered no leas of pay.

"There is building a2 respectavle bedy of law and
awzras dealing with lost cpportanities for employ-
ment., The law is still uusettied, however. The
historic role of this Besrd has been to resolve
¢ispntes arising out of vzreements, There is
notiines in $he rgreoment »acuiiring paiment of the
monetary claims either as to Claim (2) ana (3).
Accordingly, they will be denied. (Award 18305 and
others)."

The Feferce likewise chose to gquote two sentences of Award
10056 {Fronden), omitting cutirely the rezsoning of the Referee in that
case thst "whether the bargaining would have had the result of obtaining
the work for the claimants is pure speculation".

As ststed by Referee Garrison in Memorazndum to accompany
early fward 1680, which is frequently relied upon by Petitioners in
attempting to persuade referees to fcllow pricr awards:

"In the case of this Bcard the composition of the
referees is not stable; one geoes and ancther comes,
If referee A reverses referce B upon the same set of
facts, the same rule, and the same precented datz, he
is simply substituting his own perscnal judgment for
that of B. If he .does so, the identical question,
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"arising vetween other parties, will inevitably

be presented to referee ¢, who will then have to
choose between the opinions of 8 and A.  His cheice
W | not deteimine the matter, for the question Wll
aguin care up bhefore D, and thus the motter may
never end."

And iz Award 4569 (Whiting) it was hel d:

"One of the basic purposes for which this Board was
establ i shed was to secure wniformity of interpretat-
icn of the rules governing the relationships of the
Carriers and the Organi zati ons of Exployes. TO now
add further fuel to the pre-existing conflict in our
deci si ons upon this subject would only invite further
litigation upon the subject and would be contrary to
one of the basic reasons for the existence of this

Board. "
The Referee herein has ignored these basic principles and
rendered =an Award that is a maverick initself, not supported by the

record, by the rules involved, or precedent awards of the D visions.
We are coniident +hat it will not be followed Dy competent referees,

vt out of an ebundancs of precaution We must register our nost

vigeorcus di ssent thereto. ‘
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